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As to the supposed sinister: purpose: of - those who

brought the plaintiffs:in, no evidence was given: to prove:
it. That the plantiffs’ Jand would be benefited has been:

found by the Circuit. Court of Carroll County, Missouri,

which made-the order, and by the District Court below. -

X7, s ; (IR T . - . . N
We see no reason in the evidence for not accepting ‘their
findings.” There'is another ohjection to inquiring further:

By the law of Missouri the decree of the Cirenit Court:

is final with' rega¥d to'the territorial extent of the district.

The' bill further states that ‘the plantiffs have sought re-

dress in t_}j'e_épurfs of thé: State without avail. © The de-
feiidants-})lead that the plaintiffs sued in:a State court
to-ecancel the assessnients upon them and to annul the

judgment of the Circuit; Court; that thereupon the de-'

fenidants applied-to the Supreme Court for'a writ of pro-

‘hibition, and that' the court made: the prohibition abso-
lute, upholding the- constitutionality of-the law.:: State, .
ex rél. Norborne Land’ Drainage: District. v! Hughes 204
Mo, L The defendants urge these facts to show that the -
plaintiffs had an-adequate ‘remedy. at law: by.bringing.

either the judgment of the Circuit Court or that of: the
supreme Court here. Tt is hard tosee-why these decigions
do not make the guestion sought to be opened here ‘res
judicata; although not so.pleaded. :But in any event we
see no: ground: for disturbing the deeree below. The Dis-
trict Court ‘rightly held that the plaintiffs Hellwig and

Summers-must fail for the additional reason.that the

_ assessments against them were less than the jurisdietional
amount, but. this is not very nnpcntant as:on the merits
the blH must be dlsmlsqed S :

o a .D_e'cree.aﬁ%rmed.-
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1.-In -general, lands underlymg nawgable waters within & Sta,te
belong: to the State in- its: govereign capacity and- may be . used
and.- disposed: of as- it may- elect, subject to the paramount power
of Congress to control such waters for the purposes of nav1ga.t10n
in interstate and foréign commerce. P. 54, :

9. Where the TUnited States, after acquiring the terrltory and before
the ereation of the State, has granted rights in such lands, in

. earrying out public purposes appropriate to the objects for: which

. the territory was held, such rights are not impaired by the subse-

. quent creation of the. State and thie ncrhts which otherwise Would

| then pass to the State in’ virtue of its adm1ss50n into the Umon
‘a¥e  Testricted and qualified aeeordingly. ” Id.~ e

3. But' disposals by the United States,; duting the ‘territorial permd
of lands under navigable water should not be regarded as.intended
urless the intention was made very plain by deﬁmte decla,ratmn or
otherwize.: P. 55. T

4. Navigability, -when asserted as the ba51s of a r]ght arlsmg under
the Constitution, is a question. of federal law to be. determined
by the rule apphed in the federal courts and not by a, local stand—
ard. * Td.

5. By the federal rule, streams or lakes which are namgable in- faet
are navigable in law;: they are navigable in fact when used, or sus-

. eéptible of use; in their natural and ordinary, condition, as. high-
ways- of .commerce. over- which. trade- and travel are or may be

' conducted in the eustomary modes on water; and’ namgabﬂlty does
not dépend on the partlcular ‘mode of sueh” actual ‘or polebie iges—
‘whetlier by steambosts, sailiig vessels” or-fathoats—nor ‘on the
absence of. occasional difficulties in navigation, but upoti whethér
the stream, in its natural and ordnary condition, affords o channel
for uszeful eommerce. P, 56, - .

6 The evidence requires ) ﬁndmg that Mud L&ke in Mmuesota,
‘now drained, wag na\ngabie when Mlnnesotu Wi created a: State
“in 1858, Idl ;

7. At the time of anesota 8 adnnssmn as: a: State Mud Lake a.nd
_other and _I_m_}g_:h larger navigable waters within. her limits were

- 100569°—26——4, |-
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included in the Red: Lake Indian Reservation, which had resulted
from o succession of treaties by which the Chippewas ceded to the
United States their right of occupancy of the surrounding lands,
leaving this remainder of the aboriginal territory, recognized as a
reservation but never formally set apart as such. There had been
no aflirmative declaration of the Indians’ rights in the reservation,
nor any attempted exclusion of others from the use of the navigable
waters therein, Held that.the land under Mud Lake passed to the
State, since there was nothing to évince- a purpose of the General
Government to depart from the established policy of holding such
land for the benefit of the future State P. 57. '
204 Fed. 161, affirmed,

_ .APPEAL'fl‘Om-a decree of the Circuit: Cou_rt' o.f-_Appeals
which affirmed a decree of the Distriet Court dismissing

on the merits, after final hearing, a bill brought by the

United States to quiet title to the bed of a drained lake
and to enjom the defendants from asserting any clalm to
the land. : : - :

Jl/f r. W. W . Dya-r, Special Assistant to the Attorney Gen-
eral, with whom Solicitor General Beck, Assistant Attorney
Qeneral Wells and Mr. S W. Williams, Special Assistant
to the Atforney General, were on the brzef for the United
States.

Mud Lake was never a navwable body of water in fact
therefore the title to its bed did not vest in the State. The
Daniel Ball 10 Wall. .557; The Montello, 20 Wall. 430;
Leovy v. United States, 177 U. 8. 621; Harrison v. the
148 Fed. 781; Oklahoma v. Texas, 258 U S. 574; Brewer-
Blliott Oil &‘ Gas Co. v. United States, 260 U. S. 77..

‘Tested by the rules laid down in the cases cited; it will
be readily seen that Mud Lake falls far short of being a
navigable body of water. It may have had sufficient
depth at times of floods for the use of boats of light draft,
but there were seasons when the lake was practically dry
land, and often in times of water the boats that ‘were used

upon the lake had to be poled or pulied across the shallow -

UNITED STATES v. HOLT BANK. 51

49 Opinion of the Court.

places. Moreover, there was no commerce to be eonducted
on the lake, as the country was sparsely settled an'd there
was little or no occasion for it. :

To admit a multiplicity of rules defining naVIgablllty
would be to violate the principle of equality among the
States under pretense of observing it; and to permit the .
various States to define the rule for themselves would be
in effect to make them the arbiters of their respective pre-
rogatives under the Constitution and submit the property
rights of the United States to State determination. - 29 Op..
A. G. 455.

The Government clea,rly had the right to limit its pat-
ents to lands above the meander line. Ofklahoma v. Texas,
258 U. 8. 574; 29 Op. A. G. 455; Mitchell v. Smale, 140
U. 8. 406; Chopman & Dewey Lumber Co. v. St. Francis
Levee District, 232 U. 8. 186. The United States owned
the lake bed in trust for the Indians and was under obliga-
tions to them to dispose of it for their benefit. Minnesota
v. Hitcheock, 185 U. 8. 373; Shively v. Bowlby, 152 U, 5.
1; Unated States v. Winans, 198 U. 8. 371. The United
States was not bound by the proceedings had in the state
court. Stanley v. Schwelby, 162 U. 8. 255. R

Mr. A. N. Eckstrom, with whom Messrs. W, E. Rowe
and Ole J. Vaule were on the brief, for appellees.

Mg. Justick VAN DEVANTER dehvered the opzmon of
the Court.

This is-a bill in equity by the United States to quiet in
it the title to the bed of Mud Lake—mnow drained and un-
covered—in Marshall County, Minnesota, and to enjoin
the defendants from asserting any claim thereto: After
answer and a hearing the District Court entered a decree
dismissing the bill on the merits. The United States
appealed to the Circuit Court of Appeals, where the de-
cree was affirmed, 294 Fed. 161, and then by a further
appeal brought the case here.
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~Mud Lake is within what formerly was known as.the
Red Lake Indian Reservation, which had an area exceed-
ing 3,000,000 acres and was oceupied by certain bands of
the Chippewas of Minnesota. . Most of the reservatlon
including the part in the v;cmlty of Mud Lake, was relin-

‘quished and ceded by the Chippewas conformably to the -

Act of January 14, 1889, c. 24, 25 Stat. 642, for the pur-
poses and on the terms stated in that Aet. . It provided
that_the lands when ceded should be surveyed, classified
s “pine lands” and “agrieultural lands,” and dlsposed
'of in designated modes; that such as were classified as
agricultural should. be dlsp_ose_d_of under the homestead
law at a price of $1.25 an acre; and that the net proceeds
of all, whether classified as pine or -agricultural, should
be.put into an interest-bearing trust fund for the Chip-
pewas.and ultimately disbursed for their beneﬁt or dis-
tributed among them. -~ . . -
ke The cession. became . effectlve through the Pre31dent’
approval March- 4, 1890. - Thereafter the lands in the
vieinity .of Mud Lake were surveyed and platted in the
usual way, the lake being meandered and represented on
the plat as a lake. The tracts bordering on the lake were

classified as agricultural, opened to homestead entry and

_ dlsposed of ‘to homestead settlers, patents being 1ssued
in due course. The défendants now own and hold these
tracts under the patents, After the homestead entries
were allowed, and after most of them were carried to pat-
‘ent, the lake was drained and its bed made bare by a pub-
lic ditch constructed under the dramege Iaws of the State
The United States then surveyed the bed with the. pur-
pose of disposing of it for the benefit of the Indians under
the Act of 1889, and later brought thls sult to. elear the
way for such a disposal.: .

The lake . in its. natural eondltlon covered an- area of
almost 5,000 acres and was traversed by. Mud Rlver a
tributary of Thief Rlver Whmh was both. navigable in
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1t<e1f and directly connected with other navigable streams
leading to the western boundary of the State and thence.
along that boundary ‘to the Brltrsh posseesmns on. ths-

“north,

The ditch which dramed the leke was estabhshed a8 ar
means. of fitting for cultivation a large:body of swamp:
lands in that general vicinity. 1t is as much as 30 miles

“long, and, like Mud River, passes through’ the -lake and

discharges into Thief River. Its depth exceeds:that of

the lake and its width and fall are such that it has drawn
the. water out of the lake. Its construction was begun

in 1910 and was so far completed in 1912 that the. Ia,ke

was then. effectively drained. .

"The swamp lands which the ditch was mtended to re-
c¢laim were. within. the ceded portion of the Red Lake -
Reservation. Some had been disposed of under the Aet
of 1889 and thus had passed into private ownership; but
the absence of necessary drainage was preventing. or. re-
tarding the disposal of the others. ' Congress caused-an

. examination to be made to determine whether drainage

was physically.and. economically feasible, Acts of ‘June
21, 1906, c. 3504, 34 Stat. 352, and March 1, 1007, c. 2285,
34 Stat. 1033; and a report of the examination was made,
H. R. Doe. No. 607, 59th Cong. 2d Sess. Shortly theie-
after Congress gave its assent to the drainage of the lands

- under-the laws of the State by declaring that all lands not

entered and all entered lands for which a final cerfificate
had not issued should “be subject to-all the provisions of
the laws of said State relating to the drainage of swamp
or overflowed lands for agricultural purposes te the same
extent and.in the same manner in whiech lands of a like
character held' in ‘private ownership are or may be sub-
ject to said laws. » - Act May 20, 1908, c. 181, 35 Stat. 160.
‘The laws of the State to the application of which assent
was thus given, authorlzed the -establishment of public
drainage ditches by judicial proceedings and provided that
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such ditches might be so established as to widen, deepen,
change or drain any river or lake, even if navigable and
whether meandered or not. Laws 1905, ¢. 230; Gen. Stat.

1913, §§ 5523, 5525, 5531, 5363, et seq. The ditch which-
drained Mud Lake was established by judicial proceedings

begun under these laws after the congressional consent was
given; and it is not questioned that those proceedings
made it entirely lawful to construet the ditch through the
lake and to drain it as an incident of the reclamation
project in hand.

The defendants insist that the lake in its natural condi-

tion was navigable, that the State on being admitted into
the Union became the owner of its bed, and that under
the laws of the State the defendants as owners of the
surrounding tracts have succeeded to the right of the State.
On the other hand, the United States insists that the lake
never was more than a mere marsh that the State never
acquired any right to it, that the surveyor should have
extended the survey over it when he surveyed the adjacent
lands, and that the United States is entitled and in duty
bound to dispose of it under the Act of 1889 for the bene-
fit of the Chippewas.

Both courts below resolved these contentions in favor

of the defendants; and whether they erred in this is the'

matter for demsmn here.

It is settled law in this ecountry that lands underlymg
navigable waters within a State belong to the State in its
sovereign capacity and may be used and disposed of as
it may elect, subject to the paramount power of Congress
to control such waters for the purposes of navigation in
commerce among the States and with foreign nations, and

subject to the qualification that where the United States,

after acquiring the territory and before the ereation of
~ the State, has granted rights in such lands by way of per-

forming international obligations, or effecting the use or

improvement of the lands for the purposes of commerce
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arnong the States and with foreign nations, or carrying
out other public purposes appropriate to the objects for
which the territory was held, such rights are not cut off
by the subsequent creation of the State, but remain unim-
paired, and the rights which otherwise would pass to the
State in virtue of its admission into the Union are re-
stricted or qualified aceordingly. Barney v. Keokuk, 94
U. S. 324, 338; Shively v. Bowlby, 1562 U. 8. 1, 4748,
57-58; Scott v. Lattig, 227 U. 8. 229, 242; Port of Seattle -
v. Oregon & Washington R. R. Co., 2535 U. S. 56, 63;
Brewer-Elliott Oil & Gas Co. v. United States, 260 U. S.
77, 83-85. But, as was pointed out in Shively v. Bowlby,
pp. 49, 57-58, the United States early adopted and con-
stantly has adhered to the policy of regarding lands under
navigable waters in acquired territory, while under its sole
dominion, as held for the ultimate benefit of future States,
and so has refrained from making any disposal thereof,
save in exceptional instances when impelled to partlcular
disposals by some international duty or public exigency.
It follows from this that disposals by the United States
during the territorial period are not lightly to be inferred,
and should not be regarded as intended unless the intention
was definitely declared or otlierwise made very plain. -

The State of Minnesota was admitted into the Union
in 1858, ¢. 31, 11 Stat. 285, and under the constitutional
principle of equahty among the several States the title to
the bed of Mud Lake then passed to the State, if the lake
was navigable, and if the bed had not already been disposed
of by the United States.

Both courts below found that the 1&1\8 was nav1gable

- But they treated the question of navigability as one of

local law to be determined by applying the rule adopted
in Minnesota. We think they applied a wrong standard.
Navigability, when asserted as the basis of a right arising
under the Constitution of the United States, is necessarily
a question of federal law to be determined according to
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the general rule recognized and applied in the federa1
courts: - Brewer-Elliott Oil & Gas Co. v.. United States,
‘supra, p. 87. To treat the question as turning on: the
varying local rules would give the Constitution a leBI‘Sl-
fied operation where un1f0rm1ty was'intended. . But not-
withstanding the error below in accepting a wrong stand-
ard of navigability, the findings must stand if the. record
- shows that accordmg to the rlght standard the lake was
navigable.
‘The rule long since approved: by this Court in applymg
the Constitution and laws of the United States is that
. streamis or lakes which are navigible in fact must be re-
“garded asnavigable in law; that they are navigable in fact
when' they are.used, or are susceptible. of being used in

“their natural and ordinary condition, as highways for coa-.

_merce, over which trade and travel are or may be con-
dircted in the customary. modes of trade and. travel on
water; and further that navigability does not. depend on
“the partmular mode in which such use is or may. be had—
whether by steamboats, sailing vessels or Hatboats—nor

“on an absence of oceasional difficulties in navigation, but -

on the fact, if it be.a fact, that the stream in its natural
- and ordlnary condition affords a channel for useful com-
merce.. The Montello, 20. Wall. 430; 439; United States
v, -Cress, 243 U, S 316, 323; Economy nght & Power Co.
v United States, 2566 U. 8..113,121; Oklahoma.v. Texas,
- 258 U. 8. 574, 586; Brewer- Ellwtt Ozl&: Gas Co. v. Umted
States, supra, p: 86,
The evidence set forth in the record is volummous and
. in-some réspects-conflicting. :When the conflicts are re-
solved according to familiar rules we think the facts shown
. are as follows: In its natural and ordinary condltlon the
lake was from three to six feet deep.  When meandered in
1892 and when first known by some of the witnesses it
was an open body of clear water. . Mud River traversed it
i such way . that it might well be. cha,ractenzed as an
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enlarged section of that stream. FEarly visitors and set-
tlers in that vicinity used the river and lake as a‘route-of
travel, employmg the small boats of the period for the
purpose. The country about had been part of the bed

of the glacial Lake Agassiz and-was still swampy, so that
waterways were the only dependable routes for trade and -
travel, “Mud River ‘after passing through the lake con- -
nected at Thief River with a navigable route extending
westward to the Red River ‘of the North- and thence
northward into the British possessions. Merchants in' the
settlements at Liner and Grygla which were several miles
up Mud River from the lake, used the rivér and lake in
sending for and bringing in thelr supplies. True, the navi-
gation was limited, but this-was because trade and travel
in that vicinity were limited. In seasons of grea,t drought
there was difficulty in gettmg boats up the river and
through the lake, but this was “exceptional, the usual
conditions being as just stated. Sand bars'in  some parts
of the lake prevented boats from moving readily all' over
it, but the bars could be avcuded by Leepmw the boats in
the deeper parts or channels. Some years after the lake
was meandered, Vegetatlon such as grows in‘water got a
footing 'in the lake and’ crradually came to’ 1mpede the
movement of boats at the end of each gronO" sefson,
but offered little interference at other fimes: "Gasoline
motor boats were used in surveying and marking the line
of the intended ditch through the lake and the ditch was
excavated with ﬂoatmg dredges.

Our conclusion is that the evidence requires a ﬁndmg

~ that the lake was nav1gable within the approved rule be-

fore stated.  From this it follows that no prejudice re-
sulted from ‘the recognition below of the local rule re-
specting -navigability..

We comie then to.the questlon whether the lands under
the lake were disposed of by the United  States before
Minnesota became a State. An affirmative disposal is
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not asserted, but only that the lake, and therefore the
lands under it, was within the limits of the Red Lake

Reservation when the State was admitted. The existence

of the reservation is conceded, but that it operated as a
dzsposal of lands underlying nav1gable waters within its
limits is disputed. We are of opinion that the reserva~
tion was not intended to effect such a disposal and that
there was none. If the reservation operated as a disposal
of the lands under a part of the navigable waters within
its. lzmlts it equally worked a disposal of the lands under
‘aH Besides Mud Lake, the reservation limits included
Red Lake, having an area of 400 s yuare miles, the greater
part of the Lake of the Woods, having approximately the
same area, and several navigable streams. The reserva-
tion came into being through a sucecession of treaties with
the Chippewas whereby they ceded to the United States
their aboriginal right of occupancy to the surrounding
lands: The last treaties preceding the admission of the
State were concluded September 30, 1854, 10 Stat. 1109,
and February 22, 1855, 10 Stat. 1165. There was no
formal setting apart of what was not ceded,* nor any af-
firmative declaration of the rights of the Indians therein,
nor any attempted exelusion of others from the use of

navigable waters. The effect of what was done was to re--

* serve in a general way for the eontinued occupation of the
Indians what remained of their aboriginal territory; and
thus it came to be known and recognized as a reservation.
Minnesota v. Hitchcock, 185 U. 8. 373, 383. There was
nothing in this which even approaches a grant of rights
in lands underlying navigable waters; nor anything
evincing a purpose to depart from the established poliey,
before stated, of treating such lands as held for the

* Other reservations for particular bands were specially set apatt,
‘but those reservations and bands are riot to be confused with the Red
‘Take Reservation and the bands occupying it. See Treaty -coneluded
Qctober 2, 1863, 13 Stat. 667, .
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benefit of the future State. Without doubt the Inchans
were to have access to the nav1gabie waters and to be
entitled to use them in accustomed ways; but these were-
common rights vouchsafed to all, whether white or Indian,
by the early leglslatlon reviewed in Railroad C’ompan'y V.
Schurmeir, 7 Wall, 272, 287-289, and. Economy Light &
Power Co. v. United States, supra, pp. 118-120, and em-
phasized in the Enabling Act under which Minnesota was
admitted as a State, e. 60, 11 Stat. 166, which declared
that the rivers and waters bounding the State “and the
navigable waters leading into’ the same shall be common
highways, and forever free, as well to the inhabitants of
said State as to all other citizens of the United States.”
We conclude that the State on its admission into the
Union became the owner of the bed of the lake. It is con-
ceded that, if the bed thus passed to the State, the defend-
ants have succeeded to the State’s rloht therein; and the
decisions and statutes of the State brought to our atten-
tion show that the concession -is rightly. made.. _
Decree afﬁrmed

MILLERS INDEMNITY UNDERWRITERS v. NEL-
LIE BOUDREAUX BRAUD AND ED. J. BRAUD.

ERROR TO THE SUPREME COURT 01" TI-IE STATE OF TEXAS
No. 194' : Argued January 13, 1926 —Deelded February 1 1926.

Plaintiff's intestate, while employ ed as o diver by a sh:p-bu;idmg
company, submerged himself from a floating barge anchored in a
navigable river m Texas thrty-ﬁve feet from the bank, for the
purpoqe of sawing off tlmbers of an. abandoned set of ways, once
used for launching ships, whicli-had bécome an obstruction td havi-
gation: While thus subinerged he died of suffocation due to failure
of the air supply. Damages for the death: ivere Tecovered from
the employer’s insurer under the workmen’ s compensation law of
Texas. Held, :



that state, not as controlling but as an aid
to the interpretation of our inheritance tax
statutes on the issues here involved. The
Washington statute provided that debts
shall not be deducted unless the same are al-
lowed or established within the time pro-

vided by law, unless otherwise ordered by

the judge or court of the proper county.
There was in that case a compromise agree-
ment between creditors and heirs. For this
reason there were no Drobate procecdings,
However, deductions for funeral expenses
and expenses of last illness were allowed
by the superior court. That court was af-
firmed, based upon the foliowing reason
(112 Wash, 649, 192 P, 1020) :

“F E K it is true that the provi-
sions of [the statute] * * % (g in
terms provide that the ‘debts shall not

~ be deducted unléss allowed or estab-
lished within the time providad by law,
which, if read entively apart from the
other provisions of the section, might
seem to suggest that such debis must be
established in o formal probate pro-
ceeding * * *” (Tialics supplied.)

The court reached the conclusion that the
words “unless otherwise ordered by the
judge or court of the proper county” indi-
cated formal proceedings were unmnecessary.

The Supreme Court of Illinois in People
v. Tatge, 267 Il 634, 636, 108 N.E. 748,
dealt with a situation where there were no
probate proceedings. A deduction for in-
heritance tax purposes was claimed. The
Hlinois court allowed the dediiction saying:

“¥ % % Ttis not material that the
claim was not presented to and allowed
by the probate court. If the claim was
an actual indebtedness of the estate and
the beneficiarics of the estate actually
paid it, then the amount of the estate
to which the beneficiaries actually suc-
ceeded was reduced [by] the amount
paid”’ 6

The Washington statute differs somewhat
inlanguage from our statute, § 201.07. The
State of Iflinois had ng statute at the time

the aforesaid opinion was rendered specifi~

cally allowing deductions, However, the

aforesaid decisions indicate how other ju:.

risdictions have resolved the problem re-

garding the necessity of probate proceed-
ings,

The state cites In re Tstate of Marsha]l,-.

179 Minn. 233, 228 N.W. 920, and in re
Estate of Walker, 184 Minn. 164, 238 N.w.
58, in support of their contention that de-
ductions must in all cases first be allowed by
the probate court. There Wwere . probate
proceedings in both of those cases and the
properiy in guestion was stbject to the ju-.
risdiction of ‘the probate court, Those
cases are not determinative of the issues.
here. '

The state also cites In re Estate of Siljan,
233 Wis. 54, 288 N.W. 775, as a case being,
directly in point in support of its contention
that the clear purport of § 29107 must be,
that funeral expenses, expenses of last {ll-
ness, and allowances to a surviving spouse.
cannot be allowed as deductions without
such items having been: submitted to and
allowed Dy the probate court having juris-
diction; that they are only deductible if
properly filed and allowed by ‘the probate
court.  The Wisconsin court disallowed the
deductions, but in that case the beneficiaries
had not paid the claims involved and the
court reasoned that (233 Wis, 60, 288 N.W.
777} “What is taxed is the amount that the
beneficiary receives.” We do not have that
situation here, F urthermore, the estate un-
der.the Minnesota Inheritance Tax Law is
not taxed as such but the statute imposes
a tax upon the succession and tupon what in
fact is received by the beneficiary.

In the instant case the respondent paid
the funeral expenses and expenses of Jast
iliness out of the praperty she and her hus-
band had set aside for those purposes out of
an estate consisting of j ointly owned prop-

6. Also see, People v. Beckers, 413 111, 102,105, 108 N.I2.24 5, 6.

Cite as 100 M.

erty, an estate which the Inheritance Tax
Law recognizes as a legal form' of est‘ate
subject to a succession tax, a tax in fa.utt im-
posed upon what the beneficiary recetves.

The relator relies upon In re Jones' Es-
tate, 99 Utah 373, 104 P.2d 210, and In e
Estate of Beckman, 91 Ohio App. ‘42, 107
N.E.2d 538, in support of its contention that
the deductible items here involved must f?rst
be allowed by the probate court. We view
these cases as not persuasive for the reason
that our statutory provisions are not the
same as those of the states of Utah and
Ohio, and since in both of those cases
there were probate proceedings.

Several New York cases have been cited
by relator in support of the views which he
urges upon the court. These cases,' how-
ever, largely involve an interpretation of
what is known as the New York Estate Tax
Law, which speciﬁcally provides that deduc-
tions are limited to the value of 1_:he prop-
erty included in the estate which is subject
"to the claims of creditors.” New Yorlf; Tax
Law, § 249-s. The faciors involved in the
New York decisions are quite immat.emal to
an intepretation of the distinctly different
provisions in Mihnesota.

In In re Estate of Bowlin, supra, a situa-
tion was préseﬁted where the assets of the
estate had decreased in value during the ad-
ministration and where the legatees con-
tended that the decrease should be deducted
asan expense of administration. Therso.lu—
tion of that problem involved a construction
of the Minnesota Inheritance Tax Law.
The state argued for an assessment of the
inheritance tax against the origina.l valiue
at date of death of the assets. This court
allowed the deduction saying in part, as
hereinbefore mnoted -(189 Minn, 198, 248

N.W. 742) :

«“% % * COqur inheritance tax is a
tax upon the succession™ * * * atax
upon what in fact is received by the
beneficiary.” .

100 N.W.2a—44
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No justification exists in the language of
our state Inheritance Tax Law when con-
strued as a whole for ignoring the fundz‘t—
mental principle that the inheritance tax 18
in this state a succession tax on the a.mount
that is in fact received by the beneficiary.

It is our view that the legislature must

have intended, as the Board of Tax Appeals

found, that the class of deductions involved
in -the case at bar should be granted'as
allowable whether the gross estate consists
solely of probate asseis or nonprobate as-
sets, or a mixture of the two. .We therej—
fore conclude that the findings and deci-

sion of the Board of Tax Appeals have a

reasonahle basis in the law and should not
be disturbed.

Affirmed,

w ]
© £ KEY HUMBER SYSTEM
T

Perry N, JOHNSON, Appellant,
V.

Frank i.. SEIFERT and R. Gaii Seifert,
Respondents.

MNo. 37692.

Hupreme Court of Minnesota.
Jan. 8, 1860.

Rehearing Denied Feb, 3, 1960.

Action between  plaintiff and defend-
ants, riparian owners of Iak_e, ‘shore, .to
enjoin defendants from restricting plz%m-
tiff’s use of lake surface and from ‘Wlt.h—
dréwing irrigation  waler. T.Ir.ua District
Court, Washingtor County, Rollin G. John-
son, J., rendered judgment for defendants,
and plaintiff appealed. The Supreme Cou_rt, |
Matson, J., held that where lake was. su'lt-
able for uses to which lakes are ordinarily
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put, in common among abutting owners,
owner of portion of shore was, as a riparian
right, entitled to-use of entire surface, in
common with other -abutting owners and
regardless of navigability of lake or owner-
ship of lakebed, and was entitled to in-
junction against fence erected through lake
on praperty line of defendants who owned
most of shore line, '

Reversed in part and affirmed in patrt.

f. Navigahle Waters €=1[(3)

The Federal test of navigability is de-
signed for the narrow purpose of determin-
ing ownership of lakebeds and for addi-
tional purpose of identifyving waters over
which Federal government has paramount
authority in regulation of navigation, and
test does not determine riparian rights to
water,

2. 'Navigahle Waters &=30(2)

Riparian rights arise from ownership
of the shore, rather than ownership of the
lakebed and do not depend upon navigability
of the waters.

3. Navigahle Waters €=39(2)

Riparian’ rights. are subject to state
re_gulatton for public purposes, such as the
regulation of navigation, -

4, Navigahle Waters €40

If a lake is navigable, a riparian owner
has the right to use the entire surface for
all suitable purpcses in common with all
riparian owners, both as a member of the
public and as a riparian owner.

5. Navigahie Waters €49

An abutting or riparian owner of a
lake, suitable for fishing, boating, hunting,
swimming, and other uses, domestic or rec-
reational, to which our lakes are ordinarily
put in common with other abutting owners,
has a right to make such use of the lake
over its entire suriace, in common with all
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other abutting owners, provided such use
is reasonable and does not unduly interfere
with exercise of similar rights on part of
other abutting owners, regardless of naviga-
ble or public' character of the lake and
regardless of ownership of bed thereof, but
same tule does not apply to minor bodies
of water which have no over-all utility.
(Overruling Lamprey v. Danz, 8 Minn.
317, 90 N.W. 578.)

6. Navigahle Waters €40

Where lake was suitable for uses to

which Iazkes are ordinarily put in common

among abutting owners, owner of portion
of shore was, as a riparian right, entitled
to use of entire surface, in common with
other abutting owners and regardless of

navigability of lake or ownership of lake- -

bed, and was entitled to injunction against
fence erected through lake on property line
of defendants who owned most of shore

line. (Overruling Lamprey v, Danz, 86

Minn, 317, 90 N.W, 578.)
7. Navigable Waters ¢&=40

Riparian owner has obligation to do
nothing to affect water level of lake so-as

to do substantial harm to another riparian -

OWILET,

8. Navigahle Waters =40

Each riparian lake owner has privilege
to use water for beneficial purposes, such as
irrigation, provided such use is reasonable
in respect to other riparian owners and
does not unreasonably interfere with their
beneficial use.

4. Navigahle Waters €240

In action between plaintifi and defend-
ants, riparian owners of lake shore, to
enjoin defendants from removing water for
irrigation, evidence supported finding that
irrigation was a reasonable use of the ri-
parian watets.

[0. Navigahle Waters &40 -

Under circumstances presented in ac-
tion by one riparian owner (o enjoin an-
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other from interfering with use of surface
and from withdrawing irrigdtion water
from lakes, plaintiff-owner had acquired no
prescriptive rights in the use of lakes or
their beds.

Svyllabus by the Court

1. Riparian rights are an incident, not
of ownership of the bed of the lake, but
of the ownership of the shore.

2. An abutting or riparian owner of a
iake, suitable for fishing, boating, hunting,
swimming, and other domestic or recrea-
tional uses to which our lakes are ordinarily
put in common with other abutting owners,
has a right to make such use of the lake
over. its entire surface, in common wiih
all other abutting owners, provided such
use is reasonable and does not unduly in-
terfere with the exercise of similar rights

on the part of other abutting owners, re-

gardless of the navigable or public char-
acter of the lake and regardless also of the
ownership of the bed thereof.

3. A minor body of water which by
its mature and character reasonably has no
overali utility common . to two or more
abatting owners would fall outside the

foregoing rule.

4, Each riparian owner has the privi-
lege to use the water for any beneficial
purpose, such as irrigation, provided such
ase is Tcasonable in respect to other ri-
parian owners and does not unreasonably
iiterfere with their beneficial use.

5. Taking of water for irrigation pur-
poses under the facts found here was a
reasonable se.

————r—a

Thoreen, Thoreen & Lawson and Chester
§. Wilson, Stillwater, for appellant.

Raymond A. Haik and Erickson, Popham
& Hailk, Minneapolis, amici curiae.

Karl G. Neumeier, Neumeier, Rheinberg-
er & Eckberg, Stillwater, for respondents.

MATSON, Justice.

Appeal from a judgment determining

rights of riparian owners to use of waters

of intertract lakes,

The principal question raised by this ap-
peal is whether the owner of a tract abut-
ting on a lake, suitable for fishing, hoating,
hunting, swimming, and other domestic or '
recreational uses to which our lakes are
ordinarily put in common with other abut-
ting owners, has a right to make use of the
lake over its entire surface, irrespective
of whether the lake is navigable and is-
respective of the ownership. of the lakebed.

This was an action by plaintiff—appellant
—to enjoin defendants from constructing
and maintaining a fence through and
across two lakes and from taking water
from one of the lakes for irrigation pur-
poses. The trial court iound that the
waters of each lake border partly on the
land of plaintiff and partly on the land of
defendants, Both lakes are unmeandered.
Each lake is approximately 35 acres in area
and neither has an inlet or outlet. The
depth of ome of the lakes, referred to in
the record as the west lake, is approximate-
1y 32 feet at its deepest part. The depth of
the other lake, referred to-as the east lake,
is not shown. The west lake contains sev-

~eral species of fish, and the east lake is

used for duck hunfing. The section line
dividing the property of plaintiff from that
of defendants runs near the northern shore-
line of each lake, so that approximately 5
percent of the water area of each lake is on
plaintiff’s side of the section line. Defend-
ants own all the land surrounding the west
lake, except as noted above, and own much
of the land surrounding the east lake, al-
though there are several parcels of land
owned by others also abutting on that lake.
There is no public access to either lake.
Defendants have constructed a fence along
the scction line commion to them and plain-
tiff through the bodies of both lakes so as
to prevent plaintiff from having free access
to the main body of either lake, The rela-
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Minn. 693
tive location of plaintiff’s and defendants’

. lustrat ne 1
land with respect to the two lakes is il ed by the outline ma

duced as figure 1, an owner of land has the exclusive

right of hunting and fishing on his land,
and the waters covering it.”

such purposes as watering cattle, boating,
swimming, fishing and hunting. With com-
mendable foresight and prudence, plaintiff

P herein repro-

Figure 1

Plaintiff's Lang

Seotion Line

Scale

500* 1000

on Line

L

Sect!

— e gt

——eee

The trial court found that hoth lakes are
and were in 1858 nonnavigable and that
the beds thereof are privately owned. It
decreed that the waters overlying éach
party’s portion of the bed are the private
property of the owner of the bed and sub-
Ject to his complete and exclusive control
an<'i that plaintiff had no right to fish hunt’
swim, water cattle, or otherwise tr‘espass,
on the waters overlying that part of the
beds belonging to defendants, It further

found that defendants’ sole ohligation to
Plaintiff in connection with the .Iakes was
not to lower or raise the level thereof so
as to materially harm plaintif’s uge there-
of. _It found that defendants’ use of lake
water for irrigation was reasonable It
further found that plaintiff had no£ €s-
tablished any right to use the lakes b
reason of prescriptive easement, Y
Plaintiff contends that he has a right
to use the entire surface of both lakes for

throughout this litigation has based his con-
tention on more than one theory. Iis

¢laim is based on the assertion, first, that

the lakes are navigable and the beds thereof
are owned by the state; secomd, that if
the lakes are not navigable under the
Federal test, the state test should he ap-
plied; third, that regardless of ownership
of the bed, he has a riparian right to use
the entire surface of the lakes for such
purposes in commonr with other. riparian
owners; and fourth, that he has acquired
a right to use the lakes for such purposes
by reason of prescriptive use. -

In view of our conclusion as to the ap-
plicability and the nature of the intertract
riparian rights involved herein, it does not
matter whether the beds of these lakes are
privately owned, and therefore it does not
matter whether the Federal or the state test
of navigability should be applied to deter-
mine such ownership and the incidents
thereof. '

1. The principal question relates there-
fore to the mnature of the rights of one
owner of land sbutting on a portion of
an-unmeandered, intertract lake to the use
and enjoyment of the water and entire
surface of such lake as against the rights
of another such owner. No public rights
are involved. The trial court cited as au-
thority for its decision Lamprey v, Dang,

86 Minn. 317, 90 N.W. 578, and State, by

Burnquist, v. Bollenbach, 241 Minn, 103,
63 N.W.2d 278, Lamprey v. Danz, supra,
was a suit to enjoin the defendant from
shooting ducks -over that part of a large
but relatively shallow lake overlying lands
owned by plaintiff, and from operating a
boat on the surface thereof for the pur-
pose of picking up ducks shot. In uphold-
ing the injunction order, this court stated
that (86 Minn, 321, 90 N.W. 580):

“Tt is elementary that every person
has exclusive dominion over the soil
which he absolutely owns; hence such

During the mnearly 60 years intervening
since the Lamprey decision this question
has not again arisen until the present case.
The Lamprey case has been cited in only
one subsequent Minnesota case involving
lakes, that case being State, by Burnquist,
v. Bollenbach, supra, which involved the
right of the state, under a condemnation
statute, to condemn a public access to a
lake completely surrounded hy the land of
one owner. This court there held that the
lake was nonnavigable and that the bed
was owned by the abutting landowner.
From this it was concluded, foliowing the
Lamprey case, that the waters thereof were
also private property, and that the lake
was not a public lake to which the state
had power to condemn such an access. - No
question of riparian rights was involved
since there was but one owner. This is
clear from the statement of the issue in that
case (241 Minn, 118, 63 N.W.2d 288):

“Thus the issue in its simplest terms
is whether, under the federal test, the
evidence sufficiently established Five
Lake to be navigable ini fact in 1838,
for, if it was not navigable in fact
at that time, it conclusively and cor-
recily follows that Five Lake is not
navigable at law; that respondent Bol-
lenbach is the owner of the fee to the
bed of Five Lake; and that those
waters are private waters upon which
the public hos no vight to hunt and
fish*  (ltalics supplied.)

The citation of the Lamprey case in the
Bollenbach case was solely for the proposi-
tion that the right to hunt and fish is an
incident of ownership of the soil. The
quotation from that case was particularly
apt because it also involved the question of
rights in waters overlying privately owned
lakebed land, and thus was in point as
authority for the proposition that the wa-
ters, as well as the land, were privately
owned. But there was no question in the
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Bollenbach case as to the respective priva

hunting and fishing rights of two OT Inore
shore owners in an intertract lake since 41
the land surrounding and underlying the

lake was owned by one person,

In view of the pronéuncements of this
court in other decisions,® as well as in view

of the ever-increasing significance of th

customary use of lake waters of this state
(irrespective of whether the lakes are

meandered or unmeandered 2 ang irrespec

tive of whether they be navigable or non-
navigable), it becomes desirable to re-
examine the theory upon which Lamprey
v. Danz, supra, was decided in 1902, That
case involved the right of use of an yp-
meandered and shallow 500-acre body of

water known as Howard Lake. Dangz, as
lessee, was in Possession of 6 acres which
included a part of the lake, Lamgprey's
lands embraced the remainder of the lake,
According to unchallenged findings of fact,
it appears that i+ was always possible o
role or row a small boat on the lake, but
owing to the character of the shores and
the bottom, and because of the lieavy
growth of wild rice therein, it was im-
Practicable if not impossible for the public
to use the lake for boating, sailing, bathing,
or skating, and it had never. been used by
the public except for the purpose of hunting
ducks. Despite the fact that the sole issue
involved the respective rights of two abut.
ting landowners - to the use of the entire
waters of the lake, thig court held that go

l. See, Petraborg v. Zontelli, 217 Minn. 538,
15 Nw2q 174; State v. Adams, 251
Minn, 521, 546, 560, 89 N.W.2a 661, 678,
G687, certiorari denied, 358 T8, 826, 79
8.0t 45, 3 L.Ed.24 67.

2. The existonce or nonexistence of me-
ander lines has no bearing upon the is-
sue of navigabhility, Ag te the frue por-
bose of meander lines, see State V.
Adams, 251 Minn, 521, 5¢0. 83 Nw.2q
661, 687, certiorari denied, 358 1.8, 826,
79 8.Ct. 45, 8 LEd.24 67; Lamprey v.
State, 52 Minn, 181, 192, 53 Nw 1139,
1140, IS L.R.A. 670; Pock v, Urlaub, 357
Mich. 261, 98 N.W.23 509; 24 Mipn1,
Rev. 305, 06,
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te  riparian rights were involved, an then con-

cluded that Lamprey as owner of the soil
beneath the lake waters had absolyte su-

they were solid lang and that he had there-
fore the exclusive right of hunting: and
fishing in and on said waters, The basic
error of the Lamprey case—irreg
whatever other errorg are embrac
—is that no riparian rights. were

pective of
ed therein
involved.

e

{1-3] Any assumption that. 3 Jaje
whether it he meandered ar

not—whose
shore is owned by more than one fract.
owner does not involve riparian rights un-

less it ig navigable under the Federal test
of navigability is wholly untenable and
must be rejected. It is not to be overlooked
that the Federal test of navigability is de-
signred for the Narrow purpose of determin.
ing the ownership of lakebeds,® and for the
additional purpose of identifying waters
over which the Federa] government is the
Paramount authority in the regulation of
navigation® Whether waters are navigable
has no materia] bearing on tiparian rights &
since such rights do not arise from the

ownership of the lakebed hut as an incident
of the ownership of the shore6 '

That riparian rights do not stem from
the ownership of the lakebed but from shore
ownership, and that the ownership of the
lakebed does not Carry with it a right of
control over the overlying waters, hag been
clearly indicated by our more recent deci-

3. See, Stato v, Adams, supra,

4. See, Nelson v, 'DeLong, 213 Minn, 425,
433, 7 N.W.2d 242, 347,

3. Riparian rights are of ecourse snhjet
to state regulation for public Durposes
such as the regulation  of navigation,
Nelson v, Delong, 213 Minn, 425, 7 NwW,
240 342; State v. Korrer, 127 Mirn. 60,
148 N.W. 617, 1093, L_R.A.IQlBO, 139,
Meyers v, Lafayotte Clah, Tneé., 197 Minn,
241, 266 N.W, 861, Petrahorg . Zon-
telli, 217 Minn, 536, 15 N.w.2q 174;
56 Am.Jur,, Waters, § 280,

6. State v, Korrer, supra; Colling v, Gep-
hardt, 237 Mich, 38, 211 N, 115; 56
Am.Jgr, Waters, §§ 273, 274. :

Premacy and control of the waters as if

JOHNSON v. SEIFERT
Cite as 100 N.

sions. In Petraborg v. Zontelli,‘ZI]f.cILi[u;Irll:
536, 547, 15 N.W.2d 174, 18C'r, whi
voh,red & navigable lake, we said:

“As to a public lake, a mutual r&gl;;
of enjoyment exists between aél s
shared by riparian owners anh e
public generally. Insofar‘as 5\111(: o
reational benefits as b{)atl?lg, hun ro-,
and fishing therein, the. 1'1pa,r1.ar}I pes
prietor has no exchusive prxv1\ Egnn.
Sanborn v. People’s Ice Co., 82 Ii RA.
43, 50, 84 N.W. 641, 642, 51 L. We
82,9, 83 Am.St.Rep. 401, wheie e
said, however, with reference oers-
vested interests of the shore owners:

#i% * % There are certain il’ltel.‘-
ests and rights veste(: 1;1 }I;ihsesszlgz
owner which grow ou o o

ion with such waters as
E?;;:t These rights are corﬂm;})@ dto U;I;
ripmw'-dn owners on the same 4; nyme
wwater, and they rest entively }up n the
fact of title in the fee fo the

land.

; wher not

“To say that a shore owner cloe(s;L ot

have additional private r1ght§ anc -
isti from the public is

terests distinct ! s o
those rights- w

ignore completely : i

aitach by reason of his shore owner

ship.” (Italics supplied.)

Tn discussing the Petraborg case in State

Minn. {95

W.2d 682

it clear again (251 M.inn. 560, 89 Ne\j\;’hzl;l
687) that a determination of the (;)v:nrmina_
of the lakebed did not involve a dete e
tion of the right of control of the overly

waters.

[4] Under our decisions there could tl)z
no dispute that if the lakes involved lh?r:iff
i - blic lakes plain
were .navigable -or pu plaint ™
izht to use the entir .
ould have the rig .
‘f&;face of the lake for all suitable-purposes 1;1
i ther tiparian owners.
commonr with all o : owaers.
This i d not be his merely
This right woul mer i
member of the public but as a rlpalx:i.;n (laov;rilc
We can see litile
er of the shoreland. Y
i i kich would restri
in a rule of law w l res !
riparian rights because the rlplan;IL otwariSo
t only shoreland bu
happens to own no n bt 20
d of the lake. og
a part of the be g o
i st be concede:
the rule may be, it mu pded et
taken the position
a few states have : ot
ownership of the bed of a nonnavllgzibleand
i ith it complete
rivate lake carries wi : e
1;xclusive control and ownership otf ta e
overlying waters, but for the. mos fpany
these states have few lakes or rivers .o i
i ar
i he public or to rip
value either to ¢ . i
owners.  Significantly, howeve:r, st:z.tle.S
which like Minnesota have extenswle Wahz]d
i mmercial value
of recreational or co‘ ' ue hole
i iparian owne
that an abuiting or r - i
right of reasonable use of the eEntlrg ovlir-
1 ?ng water, and no distinctmn_ls. made be
tfveen‘ navigable and nonnavigable, mean

: blic or private
upra, this court speaking g .4 or ynmeandered, or pu
ms, supra,
vl; :?;1? M,r Commissioner Magney stated ;o
thro : ‘ :

(251 Minn. 546, 89 N.W.2d 678)

#% * #* The decision was bas_efi
exclusively upon the gmu-nd that t;l;

ian owners had the rlght' to .
i ance of the waters in their
mf;?:f condition, That right maust
S;ist whether o bodg;lof T::’Ltti?’ z';e r;iu;:;
ool (;;p%s: 7;’;15’; sgz;reams and lakes
")me:;e' ] diﬁ‘e?mt wmatier f?‘.O?% the
:Zggr to control waters.” (Itallc; sup-

plied.)

p P . t e Adams
etltlol’l fOI’ rehearlng m g .

U 011

cdse, B’II. ustice IhOI[laS Ga]laghe: o a(le

The Supreme Court of 1\&iﬁ:l1igzst7ﬂ:3 ;\}1
Beach v. Hayner, 207 Mich. 93., 9_53 173 d
VV? 487 488 5 A.L.R. 1032, which mvo]vf1
a.n‘injujﬂ{:tion to prevent trespass, stated the

issue as follows:

“The important legal question mt-
volved in the case is whether or r:])l‘é
where more than one persofz_ owns-ther
bed of an inland pond with nei _
outlet nor inlet, can Qne._owner eer}tc
clusively use and control his E;opWhi
against the trespass of the public i
claim to have a license from the o
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owners of land in the lake, to go there-
on”’ :

The Michigan court then quoted with ap-
proval from a dissentihg opinion in a prior
Michigan case, Sterling v. Jackson, 69
Mich. 488, 508, 37 N.W. 845, 856, as fol-

lows :

“It is the law of this state that the
riparian owner on any kind of water
has presumptively the right to such
uses in the shores and bed of the
stream as are compatible with the pub-
lic rights, if any exist, or with private
rights, connected with the same waters.
¥ % & if which does not often hap-
pen, there is any occasion for ‘making
partition of the surface, it can only be
reached by some measure of proportion
requiring judicial or similar ascertain-
ment, and not by running lines from
the shore, Small and entirely private
lakes are sometimes divided up for such
purposes as require separate use; bui
for uses. like boating; and similar sur-
face privileges, the enjoyment is alinost
universally held to be in common. This.
was held by the house of lords in
Menzies v. Macdonald, 36 Eng. Law
& Eq. 20. It was there held that for
all purposes of hoating and fishing, the
whole lake was open to evety riparian
owner; .while for such fishing as re-
guired the use of the shore, each was
confined to his own land for drawing
seines ashore, and the like uses.”
(Italics supplied.)

The court went on to say (207 Mich. 98,
173 N.W. 489):

“* & % e are of the opinion that
the judge was right in holding that,

7. See 5 U. of Fla.L.Rev. 168 for excel-
lent note on extent of private ughts in
nonnavigable lakes,

8. Other decisions so holding arer Saive-
ly v. Jaber, 48 Wash.2d £15, 208 P.2d
1015, 57 ALR.24 560; Greisinger v,
Klmhardt 321 Mo. 186, 9 8.W.2d 978:
Improved Realty. Corp. v. Sowers, 195
Va. 317, 78 8.E.2d 588; -State Game and
Fish Commission v. Louis Fritz Cd., 187
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where there are several riparian own- °
ers to an inland lake, such proprietors
and their lessees and licensees may
use the surface of the whole Iake for
boating and fishing, so far as they do
not interfere with the reasonable use

of the waters by the other riparian
owners,

A recent Florida decision, Duval v.
Thomas, Fla.App,, 107 So.2d 148, affirmed,
Fla., 114 S0.2d 791, involved, as in the in-
stant case, the issue of whether the owner
of a portion of the bed of a rnonnavigable,
landlocked lake has the right to exercise
exclusive dominion and control of the over-
lying waters. One of the defendants had
built a fence through the lake along the
boundary line of plaintiffs’ property and the
other defendant "had bailt an obstruction
along the other boundary line in the lake
so as to effectively. prevent the plaintiffs
from gaining access to that part of the lake
overlying the lands of the defendants. In
holding that the plaintiffs had the right to
use the entire lake for boating and fishing,
the court stressed the practical necessity
and desirability of reasonable common use
among riparian owilers in a state which has
over 30,000 lakes.?

Other jurisdictions likewise hold that an
abutting owner on a nonnawga’ole lake has
the right to use the entire surface of the
lake for all suitable and reasonahble purposes
in common with all other riparian owners8

{5 6] 2-3. Inthe lzght of the foregoing
we expressly overrule Lamprey v, Daneg,
86 Minn, 317, 90 N.W. 5782 and hold that
an abutting or riparian owner of a lake,
suftable for fishing, boating, hunting, swim-
ming, and other uses, domestic or recrea~

Miss, 539, 193 So. 9; Harris v. Brooks,
225 Ark. 436, 283 S.W.2d 120, 54 A.LR:
24 1440; Burt v. Munger, 314 Mich. 659,
23 NW.2d 117; Kerley .v. Wolfe, 348
Mich, 850, 8¢ N.W.2d 748; Taylor v.
Tampa Coal Co., Fla., 46 So. 9d 392,

9. State, by PBurnquist, 7. Boilenbach,
_ supra, was not deecided on any theory i ip- .
Volvmg riparian rights. '
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tional, to which our lakes are m“dinarily put
in .common with other abutting owners,
has a right to make such use of the lake
over its entire surface, in common with all
other abutting owners, provu:led such use
is reasonable and does not unduly interfere
with the exercise of similar rights on the
part of other abutting owners, regaréless
of the navigable or public character of the
lake and regardless of the ownership of the
bed thereof.t® Tt does not follow that the
foregoing rlparlan -rights rule applies to
every pothole or swamp frequented by wild
fowl and over which a small boat might be
poled to retrieve game, but which as a
practical matter does not Tend itself in any
substantial degree to the customary propul-
sion of boats by outboard motors of 0ars.
A minor body of water which by its nature
and character reasonably has no o‘.re:?all
utility common - to two or more abutting
owners would fall outside the rule. No
hard-and-fast line can be drawn and each
case must be determined accordmg to its
:own peculiar factst

[7-9] 4-5. The trial court found that
there was a duty to maintain the water
level of the west lake and not to uareason-
ably lower such water level by irrigation
use. The court stated that this was n-ot a
riparian right but rather something akin to
the right of lateral support. ‘While we can-
not agree with the trial court’s basis for this
duty, we do agree that such a duty exists
as a riparian obligation. One of the inci-
dents of riparian ownership is the qbl;ga—
tiot to do nothing which affects the water

10. See, § 8D L.Rev. 109.

{1. As to. riparian rights in an s§rf:iﬁcial§y
created body of water, see Greisinger v.
Klighardt, 521 Mo. 186, 9 S.W'.Q.d 978;
3 Farnham, Waters and Water Rights, §
820.

12. Red River Roller Mills v. Wright, 30
Minn. 249, 15 N.W. 167; Pinney v. Luce,
44 Minn. 367, 46 N.W., 561; St. Anthony
Falls Water-Power Co. V. Clty of Min-.

109 N.W.2d—44%

level of the lake so as to do substantial
harm fo another riparian owner. S-ee,
Petraborg v. Zontelli, supra. Each riparian
owner has the privilege to-use the.wz‘lter
for any beneficial purpose, such ‘as irriga-
tion, provided such use is reasonable in
respect to other riparian owners and does
not unreasonably interfere with their bene-
ficial use.?® We hold that the evidence sup-
ports the trial court’s conclusion that the
use made here for irrigation was in all re-
spects a reasonable us¢ of riparian waters.

[10] We also affirm that part of the
trial court’s determinaticn excluding any

- prescriptive rights in the use of the lakes

or their beds for any purpose under th.e
facts presented. Although this guestion is
largely immaterial under our disposition
of the case, it might become significant if
the lakes in guestion should at some time
in the future recede beyond plainiiff’s land
so that his riparian rights would be elimi-~
nated or suspended.t?

The judgmeni of the trial court ‘is re-
versed in so far as it denies plaintifi the
right to use the entire surface of_i')oth lakes
for purposes such as fishing, boating, hun‘t-
ing, swimming, and other simile.xr. don'-Lesnc
or recreational uses. The decision is af-
firmed, however, in so far as it perm_its‘de-
fendants to use the lake waters for irriga-
tion subject to the proviso that such right
of use must be exercised reasonably so as
not to lower tlie water levels to the plain-
tiff’s detriment.

Reversed in part and affirmed in part.

neapolis, 41 Minn, 270 43 N.W. 5I€J3 f21
Minn. L. Rev. 512, 522; Meyers v. Laiay-
ette Club, Inc., 197 Minn., 241, 266 N.W.

861,

13. There may be a distinction between a
riparian owner’s right to accretions and
relictions when the lakebed iz privately
owned and when the lakebed is owned .
by the sovereign. Hee, Lamprey v. State,
52 Minn. 181, 198, 53 N.W, 1139, 1143;
56 Am.Jur.,, Waters, § 490.
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i ngel are right in this -contention
Ego CI(::u is veryclear that defendants did
not have 60° days after the estlmg.tes h_ad
heen made and payment tendered in whieh
to deliver the lumber, I they had ac___ceptogl
plaintiff’s tenderved payment after- the est}-.
migte Lhad been made, the title to the luu:rxbel
would have passed to plaintiff at once. The
fact that plaintiff was re{nﬁrgd to ‘ship the
tumber after an accumulation of 5(_]0_,(}QO feetf
Iias mo bearing whatever upen ﬂ?‘? _tltle ‘Fo
the lmnber or time of delivery. It is ce.rtaﬂ:n
by the terms of the contract that'a dehveiy
and passing of title was cqntel?ap_la’red by F‘Je
parties to take effect at ithe fime _Qf mlakl‘ng
tie estimate and the payment by' _p]_amtl‘ﬁ.
The provigions of {the co‘ntrac_t Tequiring Sl}lp—
ment within 60 days amounts: to notlnng_
more than a permission to store t.he—lumbel'
until the guantity stated wasg in piles on ’r.he
dock, The lumber should have Dbeen deliv-
ered at about the time defendants attemptefl
to- annul the eontract,—July 13th. The egtl-
mates were delivered to plaintiff at about that
time, apd plaintif’s damages should have
been determined as of about that date.

No other questions argued by coun_sel n_eed
be considered. The Tecord presents no rea-
son for doubiing the right of plaintifi to a
gubstantial verdict, and we regret that there
must be g reversal. If the evidence was con-
clusive on the-'question as to the difference
in value of the lumber at about-the date as
of which plaintiff’s damages ¢hould be as-
gessed we: would order judgm:ent. f.or the
proper- amount, and thus aveid I‘elnlﬁlﬂg *Fhe
causze for a new trial; but there is conﬂlc.t-
ing evidence on that point, and a reversal is
unavoidable. And, that there may bea s‘pee(_ly
defermination of the action, a reversal will
be ordered, and thé cause remanded, with
directions to the cowrt below fo retry the
question of damages only, and in accordapce
with the views herein expresged. Order re-
versed. : . -

BAYLOR v. BUTTERFASS et al. (PIRPER,
Garnishee. MINNEAPOLIS THRESH-
ING-MACH. 0., Intervener).

{Supreme Court of Minngseta.  Dec. 17,1900}

. ADOEPTANCE — EQUITABLE ASSIGN
ORDEEI\{IENTUVALIDI-TY—GOOD FATTH-PA- -
ROL, EVIDENCE. :

H ol _y ’_. R . 3 3 . this: rnort- -
der on a debtor by his eveditor &l |.pjop ¢ thereto is based in part dpon :
ret::lfinA; h?igetlo'pay ‘his indebtedness to the per- gige. On. September - 21, 1809, defen dant

son mamed therein, and an aceeptance thereof o ade and delivered to claimani an order: on -

by the dehtor, operate as an equitable assigg—

ment of the debt. -

9. Such an assignment is void, under chapter

. . . he creditors of .the | : ? e o O
%géoge;al%%‘%sitlﬁ?r%eﬁsngﬁ lftileed a§ therein pro- | was presented to the debtor: before
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achine outfit; there being no existing contract
nujrﬁicéll'msvt?il&ﬁﬁt}é?lgrg?]t%g alllccrue, mgy be the.
subject of agzignment or mortgage by the own-
ef of the machine, guwre? ; ‘
(Syllabus by the Court) _ .
Appeal from district court, Carver county;
rrancls Cadweld, Judge, : .
Flglgtcion by Joseph Baylor against Fred But-
tertass. Julius Pieper -was .garnished, and
the M_inﬁé{ipolis Threshing-Machine Company
intervened. Petition - was . joined bet__ween
plaintiff and intervener. Judgment for inter-
Véner, and from an order denyikg a new trial
ﬁlﬁiutiﬁ' appeals. Atfmed. —_—
S, WL AForrison; for cappeHant.: Brown,
Reed, Merrill & Buoffington and F. R. Allen,
for redpondeits, - ; e oo

BROWN, J. After the commencement. of
this action and the service of the gamjs_hee
summons, claimant, Minneapolis Threshn}g-
Maching Cempany; appeared, and mad'e claim
to'the indelhiedness due from the garpls_hee_t@
deféndant, and served and filed a complaint
getting forth the grounds of_'its_.clalm_; '-Issue
wag’ joined between- plaintiff an@ f:lal_rnant,
the canse wag tried, and resulted in 3udgment
for claimant, and plaintitf appeals ‘_f}'om— a_n pr—
der denying & new trial. “The canse was tried
betore the eourt without'a jury. - The find-
ings of the frial court are not f_oug,d i -.1_;he
record, but; ‘as -the -correctness of_- duch _--ﬁnd_—
ings is not challenged in any r.espe‘ct. by ap=-
peliant; their absence is not important.-‘- '];‘he
decision having -been in favo;--of-c}mmant\,
we- take it that’ the allegations of- its “eors-
plaint are found to be true. " Af ‘any rate,
{thers geems to be no guestion or coqtmy_err.sy
as to the facts, ~ All the"'_assignments-gf. érror
are directed to rulings made -on the trml,.'-angi
present guestions relative to the legal.‘rlght.ﬂ?
of the parties only. "The facts:are as follows:
In 1898 claimant sold and delivered to defgud-
ant -a -threshing-machine geparator for- the
agreed. price of  §800,. Which_-defendant :pB.,]F].
by his promissory notes. . "To secure th? pag{-
meni of sueh notes, he executed andz delivered
io claimant a chattel mortgage upon and_ C’?‘f'
ering one-haif of all earanings pf the :faachl.n_e
during the yéars 1897, 1898, “1899.- I‘he in-
debtedness dile and owing from -garnishee. to
‘defendant, the subject-matter of-the -contro-

in! ‘threshi hine  for - threshing
ings of the threghing mac ! .
his grain im the year 189%; and claimant’s

the debtor -{garnishee) directing him‘-%t:f; vay
guch - indebtedness’ to claimant. : Sueh’-order

vided, unless the good fzith of the transaction | mentement of this action, and was duly-ac:
Y 1 ¥ >

' in_thi : Chim | iting. . - Claipiant:also.

rmatively shown. It is held in this ease | :.on4eg by him in wrlting. aitnant:‘also.
Bt st good Taith fs sulently shown by | L L the indebtedness. upon this.
P : order: - The order was given. to claimant’to be

“theé evidence.

A, 8nch an order; and the ‘acceptance thereof,

radicts fed 1 ! pay the - mortgage
being in writing, are not open to contradiction | gnpljed in part paxmt;nt ot @

3 ; y Q.
or explanation by evidence of a parol contem- | gon¢  plaintiff contends that the mortgage .

poraneous agreement,

4 ‘Whether futuie earnings’ of a threshing-

versy between the ‘parties, represents: éarn- .. ¢

“gnd. order ‘are-both void,—the. former: bocduse
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the future earnings of the machine, there be-
ing no evidence of an existing confract under
which they ‘werée  to acerue, could not be
mortgaged; and the latter because ‘founded
upon the veid morigage, and given in coms:
pliance therewith:  Plaintiff also complaing
of certain rulings made on the trial .of the
cauge, which he urges are reversible drror.
The guestion as to the validity or invalidity
of the mortgage néed dot be considered or de-
termined, The judgment appealed from must
be affirmed on grounds with respect to which
the mortgage is not 4 controliing factor;, and
its -validity-or invalidity will not afféct’ that
result. The question iy an Important one,
surrounded with serious' doubts, and, as it is
not necessary ‘to’ détermine it, we prefer to
pass it for future copsideration. - Aside from
the guestion as to-the sufficiency -of ‘the- de-
scription of the property mortgaged, —future
earnings from’ persons not named nor in any
way designated or described,—the case of Ho-
gan v, Hlevator Co., 66. Minn. 344, 69 N.°W.
1, apd  similar cases in the earlier reports,
would, on principle, seem to sustain the mort-
gage; while the case of Steinbach v. Brant
(Minn)-82 N.-'W. 651, points.in the ‘other di-
rection. But; aside from' thig question, it is
clear that elaimant is entitled to the indebted:
ness by virtue of the order before referred to

dietion by parol contemporaneous agreements
or conditions., . Younghbiérg v. Nelson, 51 Minn.
172, 53 N. W. 620, For the same reason the
evidence offered to show the. conditions on
which the order was -given Ly Gefendant was
also properly. excluded. No fraud: suffcient
to invalidate the order. was pleaded, nor did
the protffered evidence show such fraud. If
his eontention with respect to the agrecment
under which the order was given .be trae,
plaintiff has a cause of action against. the
company; at least the evidence offered tends
In the direction of showing that, in pirt éoti-
sideration of the .grder, the agent of. clsimant
whe procured it agreed to ‘pay certiain labor-
ors 'to whoin defendant was indebted, plain:
tiff being one of them. "Such evidence shows
a censideration for the order, - rather than ity
fraudulent procurément. R R
The suggestion’ that the order is invalid be-
cause of the Invalidity of the echattel mort-
gage in performance of the terms of which it
was given is not'sound. Nven if the mort-
- gage was invalid and unenforceable, we know
of no ruke of law that woald render’ null and
void a voluntary performance thereof, Order
affirmed. S AR

and’ its acceptance by ‘the garnishee. “SBuch
order and sdccefitince operated ' as an - equi-
table assigninent-of the debt. - Williame .
Pomeroy, 27 'Minn. 85, 6 N. W. 445;  Lewis
v. Bush, 30 Minn. 244, 15 N. W, 113: Conroy
vi Ferree, 68 Minn. 325, 71 N. W, 383, It ig
tru¢ that there fs no evidence that the order
wig filed with ‘the proper town clerk, as it
might have heen under chapter 268, Gen.
Laws 1899, but the: good faith of the tranzae-
tion was abundantly shown. The statute re-
ferred to provides that an erder for thé pay-

ment of money of the nature of that here un- |
der consideration ghall be deemed void as to
creditors unless filed’ as thérain provided, un-
legs the holder thereof :establishes the. fact
that it was given for.a valuable congidera-
fion,” and in goed faith. “That the defendant
was indebted to claimant theré is no ques-
tion; nor is it disputed but that such indebt-
édness was then in-part due and unpaid.
The: order was given to be applied upon such
indebtedness, and we find no evidende ‘tending
to show that either party had any-intention
of'hindering, delaying, or defrauding the cred-

.BANBORN v. PEOPLE'S ICE :CO.L
(Supreme Court of Minnesota. Deg. 19, 1904))
PUBLIC WATHRS. — PUBLIC USE — RIGHTS OF

RIPARIAN OWNERS — CUTTING ICE—INJUNG-
TION—-DAMAGES———EVIDENCE—PARTIES; !
L. Under the general law, ail persons have
the common right to enjoy the use of public wa-
ters. for:the ordinary purposes:of life, ‘'such ras
boating, fshing, recreation, and  domestic or
individual uses, including the right to take loe
therefrom, o e Si el
"2 Buch ordinary. uses:eonstitute a; right held
in common by the public and riparian-owners.
3. The cutting and removing of ice .in large
quantities annually for shipment and sale for
commnercial purposes from public waters, where-
by their natural level is materiaily reduced; is
not such a common. right, . e .
"4, Riparian owrers, by virtiue of their oiyn-
ership and possession, have certain speeial in-
terests in-sach waters not-enjoyed by the publie
in general, the extent of which. -depends. upon
the natare of the shore land and the ‘character
and extent of the possession. = = = S
5.:IT ‘such ‘public waters ave - disturbied : be-
yond their natural condition by the zeneral pub-
lig in the.exercise of the right of common usage,.
neither. o riparian owher nor dther common
user has a legal reinedy o pirevent the same: -
- 6. A riparian-owner-may; by wirtue: of -his
special interest as such, enjoin an interference

itors of detendant. It was.a business trans. | WitH. such waters which distarbs their natural

action of everyday occurrence bearing no- ear- |
mirks of frand. It follows ‘that;‘as claimant

condition, provided such owner is peculiarly
and-specially ‘affected and damaged thereby.
7. Chapter: 410, :8p:. Laws 1881, iy a general

was the owner of-the debt in question, plain- Taw in its almpl_icatioxl_, and need not be specially

tif aeqiired no rights thereto by:the garnigh-

- pleaded.

8. By ‘the ‘ferins of ‘this “law, the’ Whtefs of

ment proceedingsy and judgment was propei‘ly_ ‘White Bear Lake'are declared to be public was=

ordered accordingly. .o 4

ters, and it is-made unlawful. to . artifi

lly Tre-

“The-evidence offered by plaintiff tending to | L2OV® any water from the same for any pur-

show: a conditional acceptaice of the order by
the debtor ‘wis property excluded. Such ac-

pose wherehy the level of such water is materi
ally redumead. - 7. ° o P AN

. 9. Catting and removing, ice for the burﬁo-se

ceptance was not. essential to-aitransfer of | of. shipment and sale in distant Tuarkets .Tor
the debt fo claimant, and, even if essential, it | COPMmercial purposes is such an artificial taking
e

Wwas in writing, and ‘not subject to contra:
BN W41

and removing of wateéy from ‘guch Ieke." 7.

‘10. A riparian ownet upon-the lake ‘may, under

! Reargument denied January 3, 1901,
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the. provisions of this act, enjoin the taking of
jee therefrom if such taking results in-lowering
the lake below its natural eondition, provided
suoh: owner is damaged thereby, and such tal-
ing is artifieial. . .

11, But neither a riparian owner nor a com-
mon #ser of the waters of such lake is entitled
fo involke the benefif of such law in eases where
the taking of such water is in the exercise of
a common right. . .

12, It appearing from the complaint in this ac-
Hon that the like in question was during 12
vears lowered two feet below its natural outlet,
and that the acis of defendant in cutiing and
removing ice therefrom were suficient to Te-
duce the volume of water one-quarter ¢f an
inch annmally, and to cause a further decrease
Ly evaporation, held, such taking was of sub-
stantial character, and entitles the shore owner
to the right of injunction to restrain the contin-
uance thereof, and that the complaint states a

cause of action. - . o
13. There 45 no. defect of parties plaintiff in
thig action, for the reason that, as appears from
the complaint, the other users of the waters
were exercising the right of common usage,
and that they were not specially damaged by

the acts complained of. . . R
14, There is no defect of parties defendant in
this action for the sameé reason as above stated.

Lovely and Brown, JJ., dizsenting,
© (Byllabus by the Court.)

Appeal from distriet court, Ramsey county;
BRrill, Judge.

Action by John B. Sanborn against the Peo-
ple’s Iee Company. Demurrer to the com-
plaint was sustained, and plaintiff appeals.
Reversed. :

John B. & B. P. Sanborn and-Ross Clarke,
for appellant. Durment & Moore, for re-
spondent. . .

LEWIS, J. The complaint in this action
alleges, in substancs, that the plaintiil now
and for 12 years hag been the owner of, and
in possession of, certain real estate bordet-
ing on White Bear Lake, in the village of
White Bear, Ramsey county, Minn.; that the
shore line of said premises along the.lake
is 175 teet; that plaintiff has made certain
improvements thereon, consisting of a dwell-
ing ‘bouse, a stable, outhouses, etc., of the
vilue of $10,000, and that the value thereof
congists mainly in the connection of the prem-
ises with the ‘waters of tlie lake. It is fur-
ther alleged that White Bear Lake is nat-
urally. & large body of.pure, clear, :spring
water, covering an avea of ‘2,400 acres of
land, contiguous to the cities of St. Paul,
Minneapolis, and Stillwater, has a reputation
ag a health resort; and is largely patronized
in the summer ’se_asoﬁ for the purposes of
recreation, pleasure, and.health, to accom-
modate which - demand many ecitages have
been built on the lake shore; that the waters
of the lake are used by such oecupaunts, in-
elnding plaintiff, for the purposes of hoat:
ing, fishing, bathing, general recreation, and
for domestic and household parposes. It is
further charged that defemdant corporation
has -for rmore’ than-I2. years  annually: cut
and, removed thefefromh more than 75,000
tons ‘of iée, 'and . shipped. the same to Bt

the same for commercial purposes, is still
engaged in the act of removing large quan-
{itieg of ce for such commercial purposes,
and that, by the opening of large areas of
water to the action of the air, great quan-
tities- of . water evaporated annually. - It is
further stated that the action of defendant
in g0 removing the Ice for the period of 12
years has had the effect of reducing the wa-
ters more than fwo feet, resulting in exposing
shoals and bars, causing weeds to grow on
the exposed shores, and rendering the beach
and shore unsightly, and unfit.for pleasure
and health., It is alleged that, since defend-
ant commenced to take out the ice as stafed,
there has been no overfiow from the same
through the natural outlet, and that the wa-
ter level has . been reduced below the nat-
ural outlef by the said acte of defendant.
As special damages thereby caused to plain-
tiff, it is alleged that plaintiff had con-
structed & bath house and pier for the. re-
(uirements of bathing and boating, and that
when so constructed the water at such peints
was two feet in depth, and as a result of.
defendant’s acts, in so lowering the lake,
there has been exposed in front of plaintifi's
premises an unsightly bar of sand, in width
150 feet, and that in order to reach the.
water it is necessary to extend the pler, and
that such improvements are being rendered
useless, to defendant’s damage of $1,500.,
The action is brought to restrain defendant
from further cuiting and removing -ce.

To this complaint defendant demurred up-
on four separate grounds: (1) That the com--
plaint does not state facts sufficient to con-
stitute a cause of action; (2) defect of par-
ties defendant; (3) defect of parties plaintiff;
(4) that plaintiff has no legal capacity to.sue.
The court below sustained the demurrer, and:
plaintiff appealed. s ’

Tn respect to all bodies of public water, in
common with riparian . owners, the publie.
have the ordinary rights of usage. These.
include the right of boating, fishing, and the:
uze of the water or ice for the ordinary pur-
poses. In these, respects, a riparian owner:
has no exclusive or peculiar privileges. There
are certain interests and rights vested in the:
ghore owner which grow out of -his special
connection ~with such. waters as an owner:

ers on the same body of water, and they resi

_entirely upon the fact of title in the fee to-
the shore land. Among such may be mention-

rights peculiar to each shore owner aceord-
ing to the nature of hig posgession, which in-

provements. It is elementary that the shore

Paul and.-distant markets, .and -gisposed of

These rights are commoen to all riparian owne

ed the right of accretions and the right of..
access. Again, there may be certain special:

cludes the character ‘and. value of his im= &

owner: may prevent an:injury to his land by:
the lowering or raising of the waters beyond:
the natural limits oflow:and high water
mark, by artificial means, not in the exercise
of rights common {o:all, unless:such act be
expressly. authorized. by law. i The extent

Shall forever remain’ free and :
! _. ) : > open’ for thé
comion ‘and public use of ali’ citizens of | -

inm.) SANBORN v. PEOPLE'S ICE CO.

“of the Injury depends u ; . ' :
: y 1 pon the conditi i .. s
the shore land and ‘the na tire ‘of ﬂfeon c:‘:' this state; and it is further
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| provided that
the waters of sald lake shall never be li)vwE

session. : i injury
n. If there is a remedy for an injury | ered or diminished by any artificial means

caused by the artificial raising of the water
above the matural line, thus flodding a mead-
ow, there is ‘also a remedy {o prevent ex-
lposurci. of an unsightly and unhealthy marsh
! . b
: I?e z;l;t iﬁﬁ;ﬁuﬂvglmwllfg‘s _(;ff thg water below | est of the general public,
! ) 18 Immaterial for what | essa ( i
?:Irpose. thTehshore land is used, if it be a law- e ol L
use. lere 1§ o distinction in this re ¢ thi
B B - Ot 3
spect Detwe_en a farm and a summer resi- 6yt
g(lance. Employment of eontignous land tor
e purpose of pleasure, recreation, and
hea_!th, constitutes sueh a use of adjacent
bodies of qulic water as to command 3 rem-
edy for an’interference with its natural con-

aitt ; e .
| 4éu§?.‘§;n31%%rly & Clark GQ._-V. _Hew1t_t (Wis)
But, even if plaintiff is tn a positi e
upon the courts to redress anpinjl?rcgl ct;uzig
in thfs manner, it is claimed by defepdant
f:hat 1_t‘_is justif_ied in what it has dorie, and
}n‘connnuing &0 to do in the future, be:muse
it is only enjoying thée common pri:vilege open
tq the public. Pefendant is mistaken in its
view of the nature of the common or public
privilege of taking water orice from the lake
Suqh privileges are limited to thoge ritrhts‘
W?nch _are_enjoyed by the public in com?non
with riparian owners. This privilege is bas.
ed upon the consideration of its personal
nature; such a right as may be ordinarily
use;d. Any maxn, woman, or child ig aceord-
ed an equal opportunity in the nse of such
advantages._ The door is shut to no one, if
the means of access have been provided. ]laut
the very purpose which has caused the de-
velopment of the law establishing the right
would be destroyed If the principle Were ex-
tended to protect an nulimited “traffic b
shipment to a distant market. - The takine OJE
ice for the purpose of shipment to a distant
market, for the purposes of sale, without re-
gard to its effect upon the common nser ‘is
not the exercise of a common right It, is
true that public waters are free and ;Jpen to
all for eommercial purposes to the extent
that common rights are mot éncroached up-
0_11. The tal_{ing of water or iee by common
right ‘may result in destroying the source
of supply, and no riparian owner or other
common user can complain. But when use
18 made of such water for commercial pur-
boses, not of common right, then the right to
50 use ceases at the point where the conflict
of l‘nterest with the common user commences
It Is true that the public itself may grani:.
the right to do that which could not other.
wise be lawfully done. Minneapolis Mill Co
¥. Board of Water Com’rs of City of St -
Paul, 56 Minn, 485, 58 N. W. 83. But the:
defendant does not claim the benefit of any
_such_.statute. On the contrary, appellant
invoked to his ald chipter 410, Sp. Lavrs
1881, which declares that White Bear Lake

and be connected with, used, or applied to any
usé or purpase, publie or private, by any per-
son_, perons, or corporation, public or private
This is'a public act, dealing with the inter.
, and it was hot nec<

While plaintiffhhas a remedy independently
i e is nevertheless
by its pr,ovisions. If there is any regr;;;cltsﬂ
der this aet for the taking of the waters of
the lake by the ordinary users by commion
right, the state is the only party ‘which could
epfprce the remedy. But the law also pro-
hibits the taking of water by artificial means,
and 1? such’ taking by artificial means re:
sults in special injury to a riparian owner
as alteged in the complaint, then such owuel.:
may sue in his own name to' enforce that
W]?lcl-l is declared unlawful by the statute
WJFhm_the meaning of this aet, the taking'
of ice as a Dbusiness, for shipment to a dis-
(t)z;_ntthmar}f[et for sale, is not an ordinary use
& waters by com i i
Bl Gr ¥ mon right, b_ut ig an ar-
After what has been written, if | i
that there is no defect of par?i’és pliizgge?xf
tl'us actlon, since the plajntiff has shown
himself specially affected by defendant’s acts
3;18 tiieom?;t ]of h(iis peculiar relations to thé
, 0ot shared i ! :
rater, | n common_by qther ghorae
It is equally clear that there is o de
of parties defendant. So far as the com(xl}(legieﬁ;
discloses, the use made of the waters by oth-
€r persons is only such use ag by ebmmon
I'lg_“l‘lrt they are entitled to. '
Ve come now to the final position’
by respondent, and that is, conégding al fﬁiﬁ
questions, still the complaint doés not: ‘con-
s.’utute a cause of action, because ne substin-
tial decrease in the water of the Iake' has
been shown as a result of defendant’s act in
cutting ice. The learfied frial judge seems
to hfwe disposed of the case upon fhis theory
Taking judicial notice that a cubic foot of
water weighs, in 'r_ound numbers, 624 Iﬁouﬁds
and that water expands one-eleéventh in frecz
Ing, a computation shows that 75,000 fons of
ice, when reduced to water, would amount to
about ome-gudrter of an inch, when gpread
over the entire area’ of the Inke. In the 12
years, this would amount to three inches; 8o
small an amount of water was considered tri:
fiing, and not likely to affect plaintifis’ prop-
erty. __This computation, however, does not
take Into account the amount of evaporation
caused by removing the ice, and thus exposing
the water to the air. Tt Is further claimed thégt
the constant falling of the water was due to
other natural causes, such &g the effect bf
drainage and tilling of the {and. * In thus“con-
sidering the question, an important consider-

ation has been overlooked, Tt is hogiti
ation has he a2 d. 18 positively al-
leged in the complaint that duripng tha12 years

there lias been no water flowing out’ of the
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lake, the water level always pgi;}g :below the

natural-outlet. I ‘this be true, then all of

the, natural inerease by rainfall, snow, and

springs would tend to increase the yqlunﬁe,

unless the increase were overbalanced by the
natural decrease. To whatever extent the
water was reduced by dgfendant,:tq_tbat___e%x-
tent the level was reduced b_elowlth_e_:a_latmai
condition. In other words, if defendant hac

not removed the three inches.of waiter, that
maéh additional water, together with what-
ever,' if any, was lost by the ?,lleggd artlﬁm?l
‘evaporation, “wonld, still be in the lake. .It
would be different in the case of a running
Stfeam, .where the amo_lmt ta_k%n 'Wo_uld ‘_D.e
immediately. supplied. Here plaintiff is erf_tf—
tled to the natural condition, and. only asks

to Dbe.public property, hgld__by _‘.thg state in
its_sovereign capacity, as tiustee for_public
use (Lamprey v, State, 52 Minn. 198, 53 N.
W. 1130, 18 L. R. A, 670); and the right to
take ice for use or sale, or mse of the waters
for fishing, bosting, ~and’ other lawful pur-
poses, is common o all, and,‘i:n such W&t(fl’_s
or ice the riparian owners have 1o, special
or superior right. As said in Ice _Co.'_v_._“‘Dax"-
enport, 149 Mass, 524, 21 N, B. 886t “It is
too well setiled to be disputed that the prop:
erty in the great ponds is in the common-
wealth; that the public _have the right to
use {hem for fishing, boating, * * = cut-
{ing ice for uge or sale] and other lawful puy-
poses; and that the owners. of the shm_fe
have no exclusive. right in. ﬂ;fm.’_’ . Sbl;‘d*l{hi:
: i i r in this state, unless changed by
that the result be not made worse by artid- g;il;?; mj’fam'phi'ey v, State, Supm...:.?ﬂﬂ; E’
clal IHCANS, <t of Ken Gn. i Hot ma- | case it was held, as a result of a carcful re-
.. The amomtOfteTtﬁirmekf;npz?s::uﬁt 'fnd view of the judicial dicta m]znill;iﬁli;;lf
terial. If the. l'él the natural 1avel of the | in thig country apon this su'xgg_ec‘, o s
Substa,_nt}glly . ‘ues{b_s "It thére was a fall of | andered Iakes. are not adapted to, and nev, :
lake, it 8 S?lk?iqleéié gecording to the mathe- | will be used fo any great e:;t?nt_foré_gqmgle;;
L?;%ingtdi};;ni;iéfa‘{ic;ﬁ submitted by respond- cmluf{rggﬁa?ﬁéeﬂz tl:li:)zl fﬁﬁv :Illlssea;laa.nc o
it g s o Chi-'tgeaﬁ?;itlg :1}(111?12;351?; gi}f puilt up In théig'_v_iei_'nitg,_,_'v_v_m' ‘be.s_sslil
tw(?g?esogrég?itfi?g;ch.:Year, yet it is definite, ﬁao_re used, b]V the ?Qiﬂe;m‘ s??zigﬁi'm;%;g
S tsinront. : ontl 1, will be seri shing, fowling, hathing, ting,  taking
1..?;ers:i5teﬂt[,_ﬂ‘r}§, if. Cée Ii];lﬁgs %11?12} lﬁﬁ;‘gﬁi ?va,té; for 'domes.tif‘:,/ ag}_‘icu]tmal, _q;;;d Sgi_xi
S’: Chﬁi? m’;‘(;eeraen]izun{ of damagés‘ in" such | city purposes, hcgttmg tm];?(’) i:ni{giep;ﬁg;u g-até&
gian i R i wposes, which cannot , be inerated
cases Is not mate'r_laPlE o 11?. S?I'%I;:S.qgsﬁ?,ltg gglgvén anticipated; th'at:"{o }.J'a;_l(i m_rr_ar_al_l
N g e 'O"lv'aei,ﬁt complies  vith | these lakes 1o private ownership,” under any
N. B. 235 The comp tates 2 good cause | ald or marrow .test of navigability, would be
these. requivements, and. siates a g . a eveat wrong upon the pabtic for all t':me, ..
of.action. . G . ) YO et B2 Minn. 199-«2(_]Q, o3 N W. 1].'43?ié§
. e G v AT D A BT8R, We :heartily___ C_Oii(?_'lﬂ‘,_lﬂ
LOVELY. and BROWN, IJ. '_'I.‘he_ decision L R. z';n'(i serionsly ‘Anticipadd the resalt of
o oot E;';‘_Vta}flinzi‘:v illﬂla;}if *:Ig‘zo?ﬁ fﬁiﬁi}mjorify_ﬁpinibn; i giving to _riparian
we, understand 1.tr-"i'td‘ OTthhe court,  Thesub- | cwnefs the power, _by_. reason of theér_ .ca;:
car with the ‘n‘]-{?ﬂﬁi ycase are that plaintiff is | struction of, expensive imptovements for {J
stantial facts In 1S.mme1.' residence on the vate use upon their_shqx_-e propn_‘s‘rty,'to 1;1 er-
the owner S]f-t‘ctl-]g:ér*]jéké' with extensive | fere with the common right of the tIt):eoi) : riln:
oad Yan bVIJ‘ 1n§ rovements thereon, and lie | thesé waters, will, as e)-tpx_es‘sked‘,hyl e; §ifeﬁ'
g{?éii*évi:gggih;lllctin restraining defendant, a | ed j?éig_'_e_ {:\‘:Ilitzlizlal:t J“)ri oll?g'ﬂ:;:?ii?'pi% C cited,
corporation engaced in storipg lce for s egult in reatf
¢Q}jp0raii0n i?gg&gedéﬁu?i;(;l;%g ltffh(fgl E?SEQE ;?15 ;:im'é,._ the extent "o_f‘jvlﬂ:bh__:egnlgbt. Pg;?e%?g
t%?ﬁfpseoﬁggm()tcustﬁﬁg:aof relno'ving"_ice' there- | mow’ be emumerated, or even  anticipated.’
%-,‘)m', pot ‘the asserted .equitable claim that
it§ acts im that respect lower the lake one-
fourth of an inch each year, and tend to e
der its shores umsightly and the lake unfif for
pleagure., 'The court helow held that the com-
plaint, presenied no equities; that the danfl-
age resulfing from a lowering of the lake
one-fourth of an.inch each yeaz, if amounting
i a daﬁiage or.injury at all, was tq_o trifling
to. warrant the serious congideration of a
court of equity,—and sustdihed the general
demurrer to the ‘complaint.. The majority of
this court. hold to the contrary, a.nd _ye}*‘erse
the learned district judge. We think our as-
sociates are in,error, both upon principle aug
auitgpi‘fﬁsé' courts where fhe title to_the bed
¢f navigable lakes and rivers is held to be
in the staie, the waters fhereof are also held

v. Board of Water Qom’rs of City of Bt. Paul,
56 Minn. 485, 58 N. W. 23, that the “riglits
of riparian owners in and to pumzc_&yvate]fs_
ate subordirate and inferior fo the publie
uses_thereof.” It was further’ held in_ that
case (Colling, J.) “that the 1'1_gn_t‘ to _(.lrgyv-
from public waters a supply of “water for
the, ordinary ‘nse of ‘cities In their vicinity Is
guch a publie use, and had always been $0
récognized.”  Such we Delieve tc_; be 'the law
everywhere, except in Wisconsin, and. per-
haps some other states, where the itle to the
bed of such waters is in the ‘shqre;owpezs. "
" The majority opinion gives faint recogmi:
tion to this principle, but avelds s ineV'fl.t-:
able logical restglts on_two :cheomes, Yl?_ﬂil.
First, that the right to take Ice from :suqlt
waters is individual or pérsonal, and must

1t was distinctly held. in Minneapolis Mill Co,

Minr.) SANBORN v. PEOPLE'S.ICE CO. 45

be limited to quantities sufficient for personal

of individual useé; and, second, that the 'ri-
Dariadi_cWner has in fact special ‘and “exclu-
glve rights In suéh waters, measured , ghd
fixed by the character of his improvements
Upon the shoré property. We regard both
theories” ag unsound, fallacious, inimieal to
the public good, and the latter theory as judi-
clal -class legislation ‘of a ‘very pronounead
type.  The majority say, In speaking with
refefence to the rights and privileges of' the
People “to iake watfer or ice froin public
waters;' “This privilege is baged "upon the
consideration of ifs personal nafure. Any
man, womsn, o child is accorded ag equal
opportunity in’ the use of such advantages.”
The effect of the holing in this case is ‘to
limit ihe privilege to personal necossities.
None of the authorities make any such 'dis-
tinction, “Thiey all’ hotd that ice. may be
taken for use or sale, and we have found
no’ case where the right hus been confined ‘to
personal or individual tses. Tlie firinciple of
law applicabls to lshing or fowling is applied
n the water and ice cases, and n9.court evér
Las limited the right o fisl or hunt gamé to
versonal nocedsities, ' C -t

‘But'it 5 held in the majority view that a
necessary distinction exists Aag to, the limit of
the use by ihe public; and that iece canmot
be taken By thé public from thess lakes for
Such use in unlimited quantities, although we
are left entirely in the dark as to what would
be' s proper or Timited use, as digtinguished
fzom an impioper, and unlimited use, The
legislatare hag not regulated this subject, and.
if this c¢ourt can do’ so, s eo_n'cmsi'o'ns ‘miust
rest. wwholly upon the facts as allegod in the
complaint,—that” {ha quantity taken by de-
fendant,—“more than 75,000 {ons annually,—
after storing a large portion of the samie in
Ice homses for the time'beiz]g_, It has shippeéa
away to St Paul and more distant’ marts
of .commetce, and disposed of the same for
eommercial PUIPOSES, at’ remote points teom
the shores of sald la¥e, whete no part or
portion of ‘the, same can be réturned to the
shores of said White Bear Take” Ang while

ofher’ causes ag set forth iy the complaint,
and cenéoeded, have lowered the lake in qites-
ton to"the cextent siated in tlie - najority
opinion, yet it was admitted by eonnsel on
the hearing that the removal of ice there-
from by the defendant against whom the in-
junction ig sought had only diminished the
strore lne, by its dcts, one-quarter of an inch
each year, which &eeing 6’ ys an insufficient
basis to entirely destroy.a valuable -business
by:injunction, simply hecguse it might he un-
Teasonable:ln.n case where no limit hag been
fixed upan‘thé coinmon right, TR
" The 'éagy solution: thai suggests. itself, by
Tteagon of the capaciry. of: one: person to take
more ice than another, where 1o limits'are
prescribed in the law, is not hy, injunction to
Yestrain a right which i§ eommon, and the ef-
fort to do so in this case gives to:the shore
owner a §pecial’ privilege, which -depends en-

[ tirely upon the extent of kis improvernents;
and this is the conténtion of the appellant,
for tpon 0o other ground can the relief grani-
ed e sustained. And the majority opinion
Is an_adoplion of 'the doctrine, that ‘the, ri-
parian owmer,, by teason of extensive “im-
ﬁroy_em’e;’lfgg ,lipon,_hig, Droperty, placed there
for comfort and pleastire during the, stmmer
season, has. spacial Tights and privileges. S1-
perior o, the public, and, other, but less pre-
tentious, shoi'e ownerg, -who _have not mide
improvements. of the same character. .

. We are utiable to give welght to those con-
siderations which contrel the majority of the
court. "We regard the ‘public waters of - this
state as the. common property of all ihe
Deople to the extent of such natural and rea-

sonable uses as the necessities of life re-
quire, and it seems to ug that sueh uses by
the conimon people are a reality rather than
i legal myth, and paramount io the individ-
ual whims, caprices, and. pleasures of those
“who .adapt their ¢wn’ Droperty to. luxuries.
Compared to the'practical benefts which. the
use of ice affords to the inhabitants of the
cities adjoining White Bear Lake, the ad-
vantages and Ppleagures of any shore owner
are insigrificant, And when a step iy tiken
in the direction of destroying the rights of
the mauy for the, éxclusive Jbenefit of the
few, by means of an injunction Testraininig
the cutting of ice which will resuit in Jower-
Ing the lake only one-fourth of an inch, it
seems to us that there is a plain reqaivement
Tor the application of the rile; HDe minimus
non, curat lex.” . If the right to take ice js
a_public right, as: conceded, this court hag
no authority to say hew much. or uow listle
any, person ean take for public use,. . In the
abgence of legislative regulation, if, any un-
Teasonable use is made of public waters, and
a public injury follows, ‘the remedy bBelongs
to. the pablic, as in other cases of public
wrongs and nuisances. Inhabitants of West
Roxbury v. Stoddard, 7 Allen, 158 170, But
o ¢oncede that ice may be taken from these
lakes for common use by “ever¥ man,. wo-
man, and child,” and to hold hat such right
Is lmited, or in this case denied, to the de-
fendant, without fixing the limit; is, in effeet,
to give to the publie a privilege, which. they
cannot.enjoy. But if ‘the' Deceggity for the
use is the test-and we pprehend. that the
legislature and.the conrts cal aake no otier,
--thiere 1s "hothing in the complaint that char-
ges ‘any unreagonable usage. beyond, such
necessity, or extends such appropriation far:
ther than the natural and ordinary uses io
which the eommoedity is applied, and. we do
not suppose that any one will claim that an
unnecessary or unreasonable use Will be, ak-
sumed where it is not alleged.  If ice cannof
be taken in the way adopted. by defendant,
as-set forth in the éompl'aint,_for-.use by the
residents of the large cities adjoining White
Bear and other ldkes in' ‘their vieinity, there
would seem to he but one resource left, -
to manufacture that coimodity, as'in south:
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ern climates,—which would be very expen-
sive, and a deprivation of fits benefits” to
many; and, if the domplaint which Is up-
neld in this case furnishes’ the criterion of
limitation to be applied, thé means even of
ice manufacturé must not be takei:l f_rom
‘the lakes or streains, but the consumer must
depend upon the beneficence of heav_e-n, rai:;}l-
er than the bounteous earth, to furnish rain
for that purpose, before it has fallen"mtp
these waters and become a part thereof.
This rather far-fetched conclusion seems to
us but the logical re’du_ct‘i(_):ad_a’bgurd_l_lm_‘qf_
thé claim presented in the complaint.

We should long hesitate to accept a4 rule
that would work such an injustice to the in-
herent rights of our people, and we fie 1.10_t
see any particular force in the disltn.agt;qp
between theright of the individua} living in
the cities adjoining the lake fo takg Wat_er
or ice therefrom personally, and forbids h;m
the same right when derived through the
customary methods. Tt requires uo stretch
of fancy to recognize the well-known fact
that but few take ice from the public wa-
ters, and place the sam_e'iﬂ rece?taeles for
their consumption, The use of ice by the.
citizen, which is almost as necessiry. as
water, depends upon the interver{_tmn of
those who are engaged in the bus:negs_of
cutting and storing it for delivery to private
persons. In a measure, suc]_l Dersons are
the agents of all who need ifee, and ‘upon
whom the people rely and de‘p_e_nd_ to obiain
that necessity.  Suéh a course reduces the
price of the ‘commodity, and fum@h_q{s Tere-
fits much more advantageously than'if each
individual was required to' do that which
many are not able to do. And if the prlv_at.e
individual bas a right to take ice for his
own use, and several ¢annot do the same
thing through another, it is, in the way we
livé and move ‘and have our Dbeing at the
present day, a very barren right to_eaeh. .

We ‘do not think there is any weight
in the suggestion that there 'is 1o cutlet
to Whife Bear Lake: It is 'epncedgd to be _a
public body of water, and the’fact that it
has o outlet is wholly “irrelevant to th_e
qﬁestion. The truth'u:ndoubtedly_is thit this
lake is fed by springs, and, like many otp_ers
of the public waters of this s_ta;te, by rea-
gon of the cultivation of the soil, evapora-
tion, and other caunses, has to. some exf;gnt
receded in the quantity of its waters, ‘al-
though by acts of defendant to 1o greater
éxtent than three inches in 12 years, or one

in 50 years. " . .
fo"i:ch;nprinciyi')lé's which we have stated _s_l_l_)qve
are ‘not neéw, but dre supported by an un-
broken line of ‘authorities of the most re-
spectable courts i this co__untry._ GE(_)_uId,

Waters (3d Ed.y 191; ‘Braston v. lee Co., _77

Me. 100; Woodman v. Pitman, 79 Me. 456,

10 -Afl. 8217 McRiadden v, I Co., 86 Me,

#19, 29 Atl. 1088! Inhabitants of Roxbuty

v. Stoddard, 7 Allei, 1585 Piing’ v, Woods,

:
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530° Wood v. Fowler, 26 Kan. 682; Bosse
v. Thomas, 3 Mo. App. 472; Brown v. Cun-
ningham, 82 Iowa, 512, 48 N.'W. 1042, 12
. BOASEBS3. . . o
'The majority opinion is Dased m_part on,
chapier 410, 8p. Laws 1881, and it is urged
that the taking of ice from this lake amounts
to au artificial fowering thereof, within the
meaning of that law. Whilé it is frue that
all publie Waters belong to the state as trus-
tees for the wholé pecple, and that the legis-
latare may regulate their use, yethlf !:11.9_
statute reférred to gives the right to prohibit
the common use in opposition to_tho_s_e:ng_t—
ural rights of man which transqemi even
the constitutional right of the citizen, it is
fnvalld. Upon this subject we adopt the
very vigorous and appropriate I;Lr'lguag_e;_‘p-f
r. Chief Justice Beck in Brown v. Ctniing-
ham, 82 Towa, 516, 48 N, W. 1043, 12 L. B. A.
585: ‘“The government has ne more proper-
ty in the water than a riparlan owner or the
public, The beneficent Creator ope_ned the
fountains which filled the streams for the
benefit of His creatures, and has bestowed
no :'power upon man or governments cre;ated_
by man to defeat His beneficence. Of course,
the use of the watér may be regulated_by the
state, but thé state may Dot forbid its use
to the people. As streams of water: begin
ex jure naturz, they are subject, a8 t_o course
and use, only to nature’s law.”  But it seems
to us perfectly absurd to attribute to t.i]e-
legislature, In enacting thig sf_:atute_, an in:
tention to prohibit or guard agams_t -Fh%
minor results that follow the cuiting of ice,
45 is charged in the complding. The cases
cited in the majority opinion in support of
{tie views of the éourt dé not,_ in. our judg-,
ment, sustain its conclusions. In t_he cases,
a0 cited it is held that a direct injury or t_re_s_-
pass to the- riparian owner, caused by the
interference willi .the nafural course of thg
water, is the siubject of legal rémedy. The
distinétion between tliose casés and the one
at hat seems to us apparent. TItis the broad

interfering with the natursl flow of the
water and a person exercising a common
court should be _aﬁirmeq.

_—

KINNON. :
. SALE—WARRANTY--AUTHORITY. OF AGEN‘?I'_'.-‘.-
1. No particular form of words.is necessary.

property by the vendor on its sale, providing

could and did rely. .

. = e L ; £ he
eréonul properiy on the tilal testify that he
}:Jelied npon the ‘assurance by ‘the vendot which

108 Mass. 1605 Hiftinger v Eames, 121 Mass.

80,

* which order the whole evidence i8 brought

difference between the act of a {respasser.

and npatural right. The ordér of the trial -

J. T. CASE THRESHING-MACH. CO. v. Mé:

tSup.rer}le Cc;urt of Minnesota, Dec. 20, 1900.) S

to constitute a verbal warranty: of personal-

. e Ve . r et ate
here be an assurince of a’ material f#'i(:
1f:eeting; its-quality ‘upon which: the pmchasei

3.1t is not essential that the purchaser. of -

wonstitutes the warranty,-if: the circumstances
gg?sxllélh as to: justify.thé inference that he. did

MinnJ. J. L CASE THRESHING-MACH. CO. v. McEKINNON. 647

3. A pgeneral agent who has. pewer .to sell-
property for his principal, in the absence of ex«
press restrictions upon his right to -warrant the:
same: and notice of such restrictions to the pur-
(cihaser may be presumed to have authority te

o 8O,

4. Evidence in this case considered, and held
sufficient to support the verdict,

{Syllabus by the Court.)- . [

Appeal from distriet court, Polk county;
William Watts, Judge. ’

Action by the J. I (ase Threshing-Ma-
chine Company against John R. McKinnon,
Verdict for defendant. From an order deny-
ing a new trial, plaintiff appeals. Affirmed.

H, Steenerson, for appellant A, A. Miller,
for respondent. o

LOVELY, J. Defendant was the local sales
agent for plaintiff’s threshing outfits at Crook-
ston. At the close of the year's ageney he
was indebted to plaintiff for extras and sup-
plies, but asserted the right to offset on the
settlement damages sustained by him for an
alleged breach of warranty in the sale of a
traction engine which he claims to have
purchased of his principal.” At the trial, de-
fendant had a verdict on his counterclaim
for $145. Upon a settled case plaintiff moved
for & mew trial, which was denied, from

here oh appeal. * . _ )
We have carefully reviewed the whole vec-
ord, and find that the only issue raised by
this appeal involves the sufficieriey of the
evidened to fairly support the verdict. If ap-
pears from the evidence that defendant, as
local agent of the plaintiff, had received an
order from third parties (Willlam, Fred, and
W. A. Reitmier) for an engine and.zéparator of
a certain grade and character, which order
was declined by the plaintiff, who refused to
gell the game to the Reitmiers upor the ground
that it was not satisfied of their responsibility.
Defendant then went to Grand Forks, and had"
an interview with the general agent of the
plalntiff at that place, and vrged him to ac-
cept the order for the machine, stating that
he was perfectly satisfied of the reaponsi-
bility of the Reitmiers, and would be willing
himseif to sell the machine to them ~Ac-
cording to defendant’s testimony, the general
agent (Cleary) then offered to sell the ma-
chine . to defendant, to which défendant
agreed, and then inguired of the . general
agent if the engine had power sufficient to
run the separator, when Cleary assured him.
that It had ample power. Defendsnt claims
that upon this assurance he concluded the.
sale, and purchased the outfit himself, and that
it was afterwards shipped. to him; that he
sold it to the Reitinlers, and paid  plaintif
for it, but that it turned out that the engine
was not. capable of running the separator; {:
that it lacked steaming eapacity for that pur-
pose, and in’ that Tespect there was. a fail- |
ure of the warranty made to him  throigh i
Cleary, which diminished the value of ‘the |

-trial, denled that the sale was made to e~
fendant, or that he. made: dny assurance, in.
‘the nature of a. warranty or otherwise, as to
:the capacity of the engine. . In this’ respect.-
there was a clean-cut issue of fact between
the general agent and defendant. It is claim-
ed on behalf of the plaintif that defendant
had notice, by, reason of the.contract being,
between himself as local sales -agent snd.
plaintiff, that agents had no right to warrant
plaintiff’s machinery, except in writing; but.
Cleary was a gencral .agent, and there is
no. evidence that defendant had any knowl-
edge of the relations that existed between him
and the plaintiff, and there I8 nothing in the
local agency contract that required defendant.
to assume that the same restrictions were
Placed upon the general agent as upon himself
in the limited capacity in which he acted, and
the genmeral rule of presumptions as to au-
thority in an agent authorized to make a sale
wonld apply in. this case... Tice v. Russell, 43
Mian. 66, 44 N. W. 836;, American Graphie Co,
v. Minneapolis, St. P. & 8. B. M. Ry. Co., 44
Minn, 93, 46 N. W. 143; Oster v. Mickley, 35
Minn, 245, 28 N, W. 710. After the alleged
sale to defendant he took an assignment of the
plaintiff’s rights against the. Reitmiers, and
afterwards commenced suit against the latter
uponi their defanlt to pay for the outfit. . In
his verified complaint in that suit, which was
drawn- by defendant’s attorney, there is-a
statement that the machine had beén sold by
Dlaintiff to, the Reitmiers, and. that the claim
against the Reitmiers had been assigned: to
defendant. This suit was afterwards- dis-
-continued, but the complaint therein was of-
fered. and received in evidence as tending to
coniradict the defendant's statement that he
had purchased it himself. While this evi-
dence is. quite inconsistent with the elaim
that there- wag a sale from plaintiff to
_Gefendant, yet it:does not conclude the Iat-
ter from showing the real facts as they
actually existed. 'This fact was for the ju-
ry, and we cannot see, in reviewing the
whole record, that defendant’s conduect in
-regard to the seeming inconsistency between
his acts in the effort to collect pay from the
Reitmiers and his aileged previous ptrchase
from the plaintiff is. so. absolutely irreconcil-
able: with the alleged sale and warranty of
"the machine to him, a8 shown by his post-
tive evidence,:that we must, as a matter of.
law, set. aside the verdict on that-aceoint,
Even if plainfiff's statements were inconsist-
ent and contradictory.to each other, it was
for the jury to weigh his testimony, and say
at which fime he fold the truth. In re Hess'

Hstate, 5T, Minn, 292, 59'N. W. 193, The as-
suranée of the general agent that the engine.
was ample to run thé separator ‘weg In res
sponse to AR Inquiry made at the time of tha
alleged purchase, when the ontfit was in. Wis-
consin, and defendant might reasonably have
relied upon ft; and it'is not impiobable that.
such assurance was acted upon. by him. . t.

engine to the extent of $410. “Cleary, on the

13._We_11.5e1:1_§1ed_ that no pa_mgp;a;- fori, of



