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on January 6, 1947. Ryan did not appoint.
relator as deputy or to any other position in
his office, Relator performed his duties as
deputy sheriff until January -6, 1947, when
Ryan dispensed with his services. Re-
spondent, James F. Burt, was appointed’
deputy sheriff by Ryan and is acting as
such.

Pursuant to L. 1945, ¢ 607, § 8, relator,
{feeling aggrieved, filed with the classifica-
tion and salary commission of Hennepin
county a notice of appeal to said commis-
sion protesting the termination of his serv-
ices by Ryan. On February 11, 1947, the
comrnission adopted a resolution as follows:
“Thit the Commission order Ed. Ryan, the
sheriff, to-reinstate forthwith Emmett L.
Primeau, James C. Finnegan, Michael J.
Fahey, Charles W. Hamilton, Blanche M.
Hamilton and Walter W. Kaminski, and
that they be paid back salary to the time
they were suspended.”

Relator claims that respondent is not en-
titled to the office of deputy sheriff on the
foltowing grounds: (a) That by virtue of
L. 1945, . 607, relator continued and still
continues to hold the office of deputy sheriff
to which Ryan purported to appoint re-
spondent; and (b) that the notice given

" relator by Ryan that he would not appoint
relator to the office of deputy sheriff and
his exclusion therefrom constituted a dis-
charge of relator  within the meaning of

said § 8, and that the order of the classifi-

cation and salary commission hereinbefore
set forth operated to reinstate relator.

Respondent denies usurpation of the of-
fice. He claims (a) that relator’s term of
office as deputy sheriff expired with the ex-
piration of the term of sheriff Brown, and
that he was not discharged, demoted; or
suspended within the meaning of L. 1945, c.
607, § 8;
salary commission was. without authority
to act on relator’s purported appeal and that
therefore the order of the commission is
null and void; (c) that c. 607 violates the
provisions of Minn. Const. art. 4, §§ 33 and
34, in that it is a Jocal and special law which
undertakes to regulate the affairs of Hen-
nepin county, the creation of offices for said
county, and the mode of appointment there-
to; and (d) that ¢ 607, and in particular §
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~unconstitutional, we are disposing of’

(b} that the classification and

winters v. City of Duluth, 82 Minn, 127,
N.W. 783; State ex rel. Day v, Hanson,
3 Minn, 178, 100 N.W. 1124, 102 N.W. 209,

In Watkins v. Bigelow, 93 Minn. 210, 222,
100 N.W. 1104, 1108, this court said: “In
determining whether the subject-matter of
e act here in question is embraced in its
tle, the distinction between a general title
‘to a statute and a restricted one and the
les applicable to each must be observed.
.The rule is"that the title to a statute, if it
be expressed in generdl terms, is sufficient
if it 1s not a cloak for legislating apon dis-
similar matters, and the subjects embraced
i “the enacting clause are mnaturally cent
ﬂeﬁted with the subject expressed in the
tle, - General titles to statutes should be
fiberally construed in a common-sense way.
[Citing cases.] But if the title to a statute
he a restrictive one, carving cut for con-
sideration a part ordy_of a general sub-
ject, legislation under such title must be
confined with the same limits. Alf provi-
sions_of an act outside of such limits are
constitutional, even though such provi-
s might have been included in the act
der a broader title,” ‘

8 thereof, violates the provisions of M
Const. art. 4, § 27, in that it embracesimg
than one subject and that the subject'th
of is not expressed in its title. :

[1] Since it is obvious to us that §
case solely on that ground. Theré
need, as we see it, to discuss and detersm;;
the other points, o
1. L.1945, c. 607, carries the follo
titte: “An act to establish a cIa.ss:ﬁcatf
and salary system in all counties of 4
state now or hereafter having a populati
of 500,000 or more, creating a classificati
and salary commission therein; fixing'sq
aries and sums to be approprlated and g
therefor, and suspending mcons1stent laws
Section 8 relates to the d:scharge orid
motion of employes. There is nothinj
the title of the act itself to indicate’th
it contains provisions for the discharg
demotion of employes. Section 8 provid
in part: “No person employed in
partment shall be discharged, demo
salary or position, or suspended for 1
than thirty days in any year, excep
hereinafter provlded ”

[2] Relator contends that ¢. 607 is a
somplete code or revision of existing laws
relating ‘to deputies and employes in the
sarious offices. of the county, atid, as such,
that it is not subject to the constitutional
requirement that the act shall not comtain
re than one subject, which shall be ex-
pressed in its title. 'We are urable to’ agree
_1th this contention. The title to the act
in quesiion is a restricted one and does not
purport to cover a complete code,

After detailing when and how an emp
ing officer may discharge or demote ail e
ploye, said section provides for an ap
to the commission by a discharged emple
and, if the commission finds that: he:
been improperly discharged, for reinétat
ment and pay. It also sets out the:
for discharge. It is clear that § 8
not by any reasoning be included’ inf
title to c. 607, purporting to establish
sification and ‘salary system and cr
classification and salary commission
“fixing salaries and sums to be approptiat
and ‘spent therefor.” ~Section 8 cové
separate and distinct subject not decl
or suggested in the title of the act: T
is nothing in the title of the act to ind
that the act 1tse££ containg ‘tenuré P
sions. ' :

Minn.Const. art. 4, §27 prov1des :
law shall embrace more than one.sub
which shall be expressed in its titles”:

[8] 2. We are of the opinion that § 8
s.clearly invalid for the reason above sct
orth. . It does not follow that the act as
1:whole is void on that account. State ex
el. Anderson v. Suflivan, 72 Minn. 126, 75
N.W. 8; State ex rel. Holman v. Murray,
len 123,42 N.W. 858. In the Anderson
ase, this court said 72 Minn. at page 133,
5 N.W. at page 9: “Where a portion of a
tatute conflicts with the - constitution, the
uestion whether-the other parts are also
oid must depend upon a consideration of
he object-of the law, and in what manmer
nd to what extent the unconstitutional por-
ion affects the remainder., The familiar
20 N.W.2d—42 '

Since § 8 is not expressed in the tit
c. 607, it is invalid.. Palmer v. Ba
Zumbrota, 72 Mitn, 266, 75 N.W

STATE v. LONGYEAR HOLDING CO.
Cite as 29 N,W.2d e57
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rule on the subject is that, while a part of
the statute is uncomstitutional, that fact
does not authorize the courts to declare the
remainder void also, unless all the provi-
sion$ are connected in subject-matter, de-
pending on each other, operating together
for the same purpose, or otherwise so con-
nected together in meaning that it cannet
be presumed the legislature would have
passed the one without the other. Cooley,
Const.Lim, 210.”

~ We have limited our consideration to § 8.
Writ discharged

THOMAS GALLAGHER, J., not par-
ticipating.

Q E by HUMBER SVSTEM

o AAnRE

STATE v. LONGYEAR HOLDING CO. et al.
Mo. 34336.

Suprel_ne' Court of Minnesota,
Ang 8, 1947,

Ag Modlﬁed on Denial of Rehearing
Dee, 5, 1947.

f. Navigable waters ¢=>((3)

The test of natvigability to fix owner-
ship of lake beds must be determined as of
date of a state’s admission to the Union and
unider federal decisions with reference
thereto.

2. Navigahle waters €&=[(3) .
Under federal law, water navigable in
fact is navigable in law, and stream or lake
is “navigable” in fact when used or suscep~
tible of being used in its natural and ordi-
nary conaition as a highway of commerce
over which trade and travel are or may be
conducted in customary modes; irrespective
of particular mode in which stch use is or
may be had, or of occasional difficulties.
Bee Words and Phrases,
Editien, . for all
“Navigable Water”,

Permanent
other definitions of

3. Navigable waters €={(3) - :
Under federal law, capability of ise
rather thun extent or manner thereof hy
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the public for transportation and commer(_:e
affords true ecriteria of “navigability” of
waters, and a water course may be “navi-
gable” notwithstanding obstructions occa-
sioned by natural barriers and not with-
standing artificial aids are required, before
cominércial navigation may be undertaken.
See Words and Phrases,- Permanent
'Tdition, for all ether  definitions of
“Navigability”.

4. Navigahle waters &=1(6)

Tn state’s action to determine adverse
claims to bed of Syracuse Lake, evidence
sustained finding that Syracuse Lake at
time of Minnesota’s admission to statehood
was part of a navigable waterway.

5. Navigable waters €=36(f)

Upon admission of a state to the Un-
ion, title to beds of all navigable waters
therein remains in the state; the federal
government taking no title or interest there-
in except under its power to regulate cont-
merce between the states.

5. Navigahle waters €=36(2), 39(2), 43(1), 44(3)

‘Riparian owners holding title to lands
hordering on Syracuse Lake under patents
from the United States did not acquire title
to bed of lake below low-water mark, or
any right or beneficial interest in and to the
bed of such lake other than the ordinary
riparian rights of navigation, dockage,
wharfage, and similar privileges, or these
contingent rights or privileges resulting
from doctriné of accretions and relictions.

7. Navigable waters €&>44(3)
waters and water courses @93
Under doctrine of “accretions”.and “re-
lictions”, riparian owners gain a vested
right in property added to their riparian
lands as a result of deposits from the
waters or because of their recessu:nn
See Words and Phrases, Permanent
Hdition, for ali other definitions of
A cerefion” and “Reliction”,

8. Navigable waters &=44(l)

The sudden and artificial drainage of
navigable lake under authority of the State
for temporary period for purpose of per-
mitting lessee to mine iron ore deposits be-
neath lake bed, during which time a substi-
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" tute a. “reliction”

tute channel was provided did not.cons
so as to vest title to’
bed in riparian- owners.

fands. _
Sce Words and Phrases, Permanent
‘Wdition,” for " all “other -definitions of

9. Mavigable waters €=44(f) “Sovereign”.

Waters and water courses =93
Before a riparian owner can claim;

tle to land as result of reliction,-such relic
tion must be of .a permanent nature wii}
out possibility of water again ﬁihng in o
covering the relicted area.

Mines and minerals &4, 5

Mavigable walers €237(2)

The state in exercise of its trust in
peds of navigable waters may not parcel or
slienate such lands or otherwise interfere
vith public purposes of ‘the ‘trust, but
hould use such lands for greatest public
good, and, where they can be put to produc-
fve use, should not permit them to lie

10. Navlgable waters €=36(1)
Under statutes re}atmg to na\nga[
waters, Legistature mamfested intent of:re
serving in the state title and beneﬁc
ownership of navigable lake beds and
eral .deposits therein. Taws 188_9 €222
Laws 1901 c. 104; Laws 1909, ¢. 49; Ly
1911, ¢. 291, § 1; Laws 1917, ¢, 110 La,
1931, c. 286; M.S.A. § 93.351 et seq

e individuals for removal of ore from
uch beds on payment of royalty, and such
eases do not constitute a “sale” of such
ands in violatien of constitutional provi-
1oONS.

Hee Words and Phrases, Permanent
Edition, for all other definitiony of
“Sale”. ’

i§. Navigable waters ~ffFSG(I)_

States &9

At time of its admission to stateho
Minnesota retained the same rights’ap
privileges which were retained by the o
nal 13 colonies at time the federal gové
ment was established, including the righ
and title to all navigable waters and
under them for the common use,_suliaj_
only to iights surrendered to the .gene
government., : :

5. Mines and minerals ¢=4

' The state under legislative authority
iay provide for removal of ore beneath
eds pf its navigable waters, and such re-
‘moval is consistent with state’s sovereign
‘fitle, as defined by common law in existence
time anesota was admitted to state-
hood and with state’s duty as trustee to ex-
cise its trust for the greatest good of all
the people and not to permit lands to He
waste. Laws 1917, c. 110; Laws 1931, ¢
86; M.S.A. § 93.351 et seq.

12, Navigable waters &=36(1), 37(2) .
Under common law applicable at tim
Minnesota was admitted to statehoed;
held absolute title, sovereign and prop
tary, to all the beds of nawgable water
within its boundaries, in trust for the 2
ple of the state, and in exercise of_ suc
trust the state may dispose of partial'in
terests in such lands, in interest of all:ill
people, provided primary. purposes of tru
are not unduly abridged or burdened th'_élf
by. . Lo

13. Mavigable waters @:35(!), 37(2) ;

Under doctrine that character of staLe
title in beds of navigable waters is “sov
eign”- rather than proprietary, word “sov
eign” is intended merely to indicate:.t
state holds such title in trust for the pe
ple, for purposes of public navigation, com
merce, and fishing and hence that it ca

Syllabm by the Com‘t

.. The test of navigability to fix-own-
¢rship .of lake beds must be determined as
of the date of a state’s admission to the Un-
ion and under the federal decisions with
reference thereto.

2. Under federal authorities, streams
or lakes which ate navigable in fact are re-
garded as navigable in law, ‘They are navi-
gable in fact when they are used, or are
usceptible of use, in their ordinary and
atural condition, as highways for com.
mMerce, whether by steamboats sailing ves-
els, or flatboats, and even though occasion-
al difficulties are encountered in connectxon
ferewith, |

STATE v. LONGYEAR HOLDING CO.-
Cite as 28 N.W.2d 657

divide such beds for sale as it might other

vaste, and state may execute leases to pii-

Minn. - 859

3. Under decisions of the United
States Supreme Court, the capability of ise
for transportation and commerce by the
public rather than the inanner and extent
thereof affords the true criteria of navi-
gability of waters. Thereunder, a water-
course may be navigable notwithstanding
serious abstructions occasioned by natural
barriers and even though artificial aids are
required  before commercial navigation
may be undertaken. The uses and purpos-
es to which such waters may be put to meet
the test of navigahility vary from the car-
rying of ccean liners to the floating out of

" logs.

4, Dvidence submitted held ample o
sustain trial court’s finding that Syracuse
Lake, here involved, was part of a naviga-
ble watercourse at time of Minnesota’s ad-
mission to statehood,

5. Upon admission of a state to the
Union, title to the beds of all navigable wa-
ters therein remains in the state, the feder-
al government taking no title or interest
therein except under its power to regulate
commerce between the states.

6. The riparian owners here, holding
title to" lands bordering on Syracuse Lake
under patents from the United States, did
not, by virtue thereof, acquire any title o
the bed of said lake below low-water mark.
Under decisions of this court, it is equally
well settled that such r1parian owners did
not acquire any right or beneﬁc:al interest
in and to the bed of said lake hy any rule of
property established here, other than the
ordinary riparian rights of navigation,
dockage, wharfage, and similar privileges,
or those contingent rights or privileges de- -
pendent upon the doctrine of accretions and:
relictions.

7. The sudden and artificial dramage
of the lake under authority of the state for
a temporary period, during which a substi-
tute channel is provided, for the purpose of
removing ore beneath the lake bed, does not
constitute a reliction so as to vest title to
the lake bed thus uncovered in the riparian
owners,

8. Before a riparian owner can claim
title to lands as a result of relictions, it

must be clear that such reliction is of a per-
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manent nature, without the possibility of
water again filling in or covering the re-
licted area. _

9. The legislature has at no time by
grant or legiskative enactment divested the
state of its title in and to the lake bed in
Question. On the contrary, legislative en-
actments have consistently and constantly
manifested a legislative intent that title to
such lands and the mineral deposits therein

. shall remain in the state.

10. Subsequent to the revolution, the
people of each state became sovereign and
in that character held absolute title to their
navigable waters and the soils under them;
Minnesota, upon admission to statehood,
retained and reserved unto itself the same
righfs and privileges which were retained
and reserved by the original Thirteen Col-
nies at the time the federal government
was established. Subsequent decisions of
the United States Supreme Court and of
this cours have indicated that such title is
sovereign or governmental rather than pro--
prietary, and thereby is meant only that
such title was acquired by virtue of the sov-

Minn.

ereignty of the people and hence is held n-

trust for the people for the purposes of
navigation and other public uses. In the
exercise of such trust, however, it has_
never been held that the state may not dis-
pose of partial interests in ‘such liands in

the interest of all 'th_e people " of “the * -

state, provided the primary purposes of the
trust are not unduly abridged. or burdene_d
thereby.’ ' _

11. Minnesota decisions in general
are in accord with the common-law prinei-
ples enunciated by the United States-Su-
preme Court as herein set forth.

12. In the exercise of its trust, while
the state may not parcel or alienate such
tands or otherwise interfere with the public

purposes of the trust in which they are held,

it has the power and daty to use such lands
for the greatest public good and, where
they can be put io productive use, not to
permit them to lie waste and unproductive,
The state, under proper statutory authori-
ty, may execute leases to private individu-
als whereunder they may remove ore from
the beds of navigable waters, paying the
state a toyalty in connection therewith.
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‘Doherty, Rumble, Butler & Mitchell, of
&t. Paul, for appellant North Star Iron Co.
J. A. A, Burnquist, Atty, Gen, Wm. C.
Green, Asst. Atty. Gen. and Mandt Torri-
sont, Sp. Asst, Atty. Gen., of St. Paul, for
respondent. '

Such leases do not constittte a sale df"al
fenation of the lands in question. :

13. Decisions of other states whic
apply the trust doctrine to state ownershj
of lands under navigable waters, as..dor
Minnesota, recognize the right of the st
under statutory authority to remove “fr
such lands minerals, oil, and other "Jik
products. o

14, 15, Authorities relied upon by d
fendants are not in conflict with the prine
ples expressed herein. S

16. United States v. State of Cal
fornia, 67 S.Ct. 1658, upholds doctri
above set forth insofar as they refate ta
1and navigable waters and lands under'th
same.

17. Authorities cited clearly establish
that the state under proper legislative:
thority (conferred here by L.1917, ¢ 14f
may provide for removal of ore bene
beds of its navigable waters. Such refrg
al is consistent with its sovereign title
defined by the common law in existence:
the time it was admitted to statehood an
in subsequent interpretations thercof bath
by the United States Supreme Conrt
by this court. ‘It is consistent with the
state’s duty as trustee td exercise its tTu
for the greatest good of all the people.
not to permit the lands to lie wasle a
‘unproduciive. ' o

Francis E. Murphy, of Crosby, amicus
curiae on behalf of appellants.

 THOMAS GALLAGHER, Justice.

-Action by the state to determine adverse
¢laims to the bed of Syracuse Lake, situat-
ed in sections 5 and 6, township 58 north,
range 15 west, St. Louis county, Minnesota.
The action involves only that portion of the
hed of the lake below low-water mark,
comprising approximately 33 acres, in
which there are valuable iron ore deposits.
Defendants other than Lake Mining
-~ Cotiipany, which is operating under lease
“from the state, are the owners of zll inter-
ests in the land bordering on said lake.
For brevity, they are hereinaiter referred
to as the riparian owners, -

© . Some 20 million tons of ore are involved,
of which approximately 18 million tons lie
under the lands bordering the lake to the
: low-water mark thercof and of which ap-
- proximately two million tons lie under the
ake bed below said low-water mark. It is
the ownership of. the laiter which is in-
-volved in this actien,

.The state has entered into an . agreement
under statutory authority whereunder the
ake has been drained, a temporary chan-
‘nel connecting the waters above and below
it constructed, the overburden removed,
and the mining of the ore deposits beneath
: the lake bed below its low-water mark com-
menced. - Such operations have been under-
i taken-and conducted under separate agree-
ments with the riparian owners, so that the
“ore beneath their lands bordering said lake
~mgy be removed at the same time. All
- stch operations are heing conducted by
Lake Mining Company under agreements
with the riparian owners and with the
‘state, whereunder specified rovalfies upon
- the ore removed from befow ‘said portion
2 of the lake bed ate to be paid io the law-

Appeal from District Court, St L
County; Edwin J. Kenny, Judge.
Action by the State 6f Minnésota against
L.ongyear - Holding Company and others
determine  adverse claims to the bed?of
Syractise Lake situated in St. Louis Cot
ty, involving that portion of the bed ofit
lake below low-water mark, in-which’t_hg
are valuable iron ore deposits. After fig
ings for plaintiff, North Star Mining: Com-
pany of West Virginia and others appeal:
Affirmed. ; Co
Holmes, Mayall, Reavill & Neimeyet
Duluth, for appellants Longyear Hol
Co. and others. . o
Arthur Roberts, of Duluth, for appellan
Adams Corporation and C. M. Hili Lum
Co.

- mined, and whereunder, if required by the
state, said lake is to be refilled and its

STATE v. LONGYEAR FOLDING CO.
Cite as 29 N.W.2d 657

ful owmers thereof as judicially deter-.
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channel restored when such operations are
complete.

The trial court made findings and order-
ed judgment in favor of the state, in sub-
stance determining that Syracuse Lake at
the time of Minnesota’s admission to the
Union was part of a navigable highway
extending from the mouth of the St. Louis
River to Lake of the Woods; hence that
the state retained or reserved title to the
bed thereof below low-water mark and
now holds the same in its sovereign govern-
mental capacity in trust for the people of
the state, although not in absolute proprie-
torship with right of alienation; that the
state is the owner of iron ores and other
minerals on, in, or below said low-water
mark of the lake, with the right to dispose:
of the same by lease, subject only to the
prior lease and agreement held by Lake
Mining Company, hereinbefore described;
and that none of the riparian owners are
entited to receive or be paid any royalties
or other compensation for the ore removed
from said portion of the lake bed. =

The only fact issue presented at the trial
was whether Syracuse Lake was a navig-
able public take within the federal tests of
navigability at the time of Minnesota's ad-
mission to statehood, so that title to the bed
thereof remained in the state upon such
admission. The remaining issues were is-
sues of law. The trial court found that
Syracuse Lake was a navigable public lake
within the federal tests of navigability. at
the time of Minnesota’s admission to- state-
hoad, and, in our opinion, as will herein-
after be shown, the evidence amply sus-
tained the trial court’s findings in this re-
spect, o : )

In their written briefs and oral argu-
ments, the riparian owners.'do rot seriously
question the sufficiency of:the evidence to
sustain this finding. It is their. principal
contention here, as it was at the trial, that
even though at the time of Minnesota’s
admission -Syracuse Lake was part of a
navigable waterway, nevertheless, #ader
the decisions of this cowrt rendered subse-
quent thereto, the state’s title therein was
thereafter limited to that of sovereign and
governmental rather than proprietary;
while their interests in said lake bed, under
oty decisions, were held to be proprietary
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and. beneficial, subject only to’the state’s 38, 83 N.W. 491 ; and State v, Korrer; 1
sovereign or governmental right thereinj Minn. 60, 148 N.W. 617, 1093 LRA. 19,’1
and - that, since thé state has effected the 139. _ Y

diversion of the waters of said.lake and
provided a new channel in lieu thereof, ts t
sovereign right to the lake bed no-longer
attaches thereto, and they alone, as holders
of the proprictary interests therein, are
now the lawful owners of the ore beneath
the same, : :

hat Syracuse Lake was part of a naviga
mission to the Union, and hence that i
mark was reserved to the state at su

e : _ . time and subsequent thereto; that such %
€ riparian owners acquired their orig-  so reserved, while designated at times.

Sta_tes 1ssued. t? t‘hem or the'il‘ assignors  and interest in and to the bed of the [a
or predecessors in interest. Itis well estab- below low-water mark; that decisions ¢

lished that if Syracuse Lake was Part .Of fining the state’s rights.in the beds of nay
a navigable watercourse at the time of gable waters as governmental or soverei'g

. - S .
Minnesota's admissiont to statehood title to rather than proprietary mean only that

the bed thereof, as well as to the bed of gpate cannot parcel and sell or otherwis

the state, remained in the state and did ot with commerce or the navieability there
pass to the federal governmest, and that in byt that it holds tire same g:n tru}srt fo;
consequence  patents  from the United ke people for public navigation; that.
States covering lands riparien thereto con-  Jecision of this court and no I,c islat
_V_GYEd to the grantees therein no interest eaactment ever vested the beneﬁcgiztl t
i the beds of such waters, or ownership of said watér bed in the ri

. It would follow therefrom -that any rian owners ;" that Ié‘giélation alone, rat
rixghts of riparian owners therein must than judicial decisions; could eﬁect’ such
arise by virtue of some action or proceed- transfer of state lands; and that the legf
irlg taken subsequent to Minnesota’s admis- Ilature, by repeated - enactments, has
sion to statehood which divested or limited pressly declared that the state is ,the ben
the state’s beneficial interest in such lands eiat owner thereof. .
and vested the same in the riparian owners.
As stated above, the riparian owners assert
that such transfer of beneficial ownership
was effected by the decisions of this cowrt
subsequent to statehood. These, they as-
sert, established a rule of property which
divested the state of any beneficial or pro-
prietary ownership in the beds under navi-
gable waters and vested the same in them,
effective when the state’s sovereign interest
therein terminated as the result of accre-
tions and rclictions, or by the complete
drainage and diversion of such waters to a
new chkannel, as in the instant case.

other navigable lakes and -streams within alienate such water beds so as fo jnterf

The state farther asserts that its actio
in authorizing the témporary drainag
Syracuse Lake and the removal of ore
neath it under the Ieases -described, £akh
pursuant to statutory authority, did
constitute the parceling and sale or alien
tion of gaid lands in violation of its so
eign or governmental title: or in viola
of the trust in which it held such lands
the people, since (a) such actions did'n
interfere with the public right of naviga
tion, and (b) ‘they wefe in conformity wi
the state’s duty, as trustee, to put s
fands to their greatest productive and bé

- It is the coatention of such riparian fici ;
_ cial use for th
owners that the rule of property thus as- ¢ benefit of &l the peopl

serted is established in Union Depot, Street . - .
Railway & Transfer Co. v. Brunswick, 31 fndings and conclusions upheld the pos
Minn. 297, 17 N.W. 626, 47 Am.Rep. 789; ©°F the state as above set forth,
Hanford v. 5t. Paul & Duluth R. Co. 43
Minn. 104, 42 N.W. 59, 44 N.W. 1144, of navigability to fix ownership of. lak
7 L.RA. 722; Shell v. Matteson, 81 Minn. beds must be determined as of the date o

As previoﬁsly stated, the trial co

- The state, on the other hand, contengdy

waterway at the time of Minnesota’s gz

to the bed of the lake below the low-wat

T ] ’ neverthele
lake by virtue of patents from the United gave the state the full bén_éﬁéial right, tig]

[11 1. It is well setﬂed that the tést
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., state’s admission to the Union and under
the federal decisions with reference there-

United States v. State of Utah, 283 U.

o, ‘
5. 64, 75, 51 S.Ct. 438, 75 L.EA. 844; Unit-
od States v. Appalachian Elec. Power Co,

311 U.S. 377, 408, 61 S.Ct. 291, 300, 85 L.Ed.
243, 253; Union Depot, Street Railway &
transfer Co. v. Brunswick, 31 Minn. 297, 17
N.W. 626, 47 Am.Rep, 789; United States
. Holt State Bank, 270 U.S. 49, 46 $.Ct. 197,
70 L.Ed. 465, : '

[2] 2. Theé federal test of navigability,
a5 laid down by the United States Supreme
Court,.is stated in United States v. Holt
gtate Bank, supra, as follows (270 U5,
86, 46 S.Ct. 199, 70 L.Ed, 469): R

“The rule long since approved by this
Court in applying the Constitution and
laws of the United States is that streams
or lakes which are navigable in fact must
be regarded as navigable in law; that they
are navigable in fact when they are used,
of are susceptible of being used, in their
fafural and ordinary condition, as high-
ways for commerce, over which trade and
travel are or may be conducted in the cus-
tomary modes of trade and travel on wa-

depend on the  particular- mode in-which
such use is or may-be had—whether by
steamboats, sailing vessels or flatboats—nor
on an absence of occasional difficulties in
navigation, but on the fact, if it be a fact,
ihat the stream in its natural and ordinary

“condition affords a channel for useful com-

merce.”

:73] ‘3. Thus, at various times the
United States Supreme- Court has stated
(1) that the capability of use rather than

for tramsportation and commerce affq_rds
the true criteria of navigability of watérs;

(2) that a watercourse may be navigable

and sand bars, The Montello, 20- Wall. 430,

439, 87 U.S. 430, 430, 22 LEd. 301; (3) that
~ the true test of ‘navigability of waters does
" not depend tipon the mode in whicl the com-
" merce thereon is.conducted or the difficulties

attending it, United States v. State of Utah,

283 U.S. 64, 76, 517S.Ct. 438, 75 L.Ed. 844,

ter: and further that navigability does not -

the extent or manner thereof by the public

United - States v. Holt State' Bank, supra?y

notwithstanding  serious obstructions. oc-
casioned by natiral barriers such-as rapids

supra; (4) that the uses and purposes to
which waters may be put to meet the test
of navigability vary from the carrying of
ocean liners to the floating out of logs;
United States v. Appalachian Elec, Power
Co.; 311 U.S. 405, 61 5.Ct.-291, 298, 85 L.
Ed. 252, supra; (5) that the density of
traffic on waters may vary widely, but the
tests must take these variations .into -ac-
count, United States v. Appalacliian Elec.
Power Co., supra, 311 U.S. at page 405, 61
S.Ct. at page 298, 85 L.Ed. 252; (6) that a
waterway otherwise suitable for navigation
is not barred from that classification merely
because artificial .aids are required before
commercial navigation may-be undertaken, :
United States v. Appalachian Elec, Power
Co. supra, 311 U.5, at page 407, 61 5.Ct. at
page 299, 8 L.Ed4. 25Z2; (7) that, once a
waterway is determined to be navigable, it
remains so, United States v. Appalachian
Elec. Power Co. supra, 311 U.S. at page 408,
61 S5.Ct. at page 299, 85 L.Ed. 2533; Econo-
my Light & Power Co. v. United States,
256 1.S. 113, 123, 41 5.Ct. 409, 412, 65 L.
Ed, 847, 834; (8) that temporary aban-
donment or disuse of az waterway as a
highway of commerce does not terminate
its navigable status, since subsequent im-
provements may restore its. usefulness,
Economy Light & Power Co. v, United
States, supra, 236 U.S. at page 124,41 S.Ct.-
at page 413,65 L.Ed. 835; .and (9) that arti-
fictal obstructions such as lumber and dams
which may be abated by exercise of public
authority do not prevent a stream -from be-
ing navigable in law. Economy Light &
Power Co. v. United States, supra. :
The language of the Appalachian case
appears particularly applicable here,  There-
in the court stated (311 U.S, 416, 61 S.Ct.
303, 85'L.Ed. 257) : ' o
’ kiUSe of a stream long abandoned by wa-
ter. commerce is difficult to prove by abun-
dant evidence.” Fourteen authenticated in-
sfances of use in a century and a half by
explorers"é.rid"tfappers, coupled with gener-
a2l historical referénces to the river as a
water route for the early fur traders and
their .supplies in pirogues .and Durham or
flatbottomed craft similar to the keelboats
of the New, sufficed upon that phase in the
case’ of the DesPlaines.” Nor is lack of
commercial traffic a bar to a conclusion of
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navigability where personal or private use
by boats demonstrates the availability of
the stream for the simpler types of com-
mercial nawgatmn

[4] 4. Under ‘the foregoing tests and
decisions, .it cannot be. seriously disputed
that the evidence submitted at the trial
herein is sufficient to sustain the trial
court’s finding that Syracuse Lake at the
time of Minnesota’s admission to statehood
was part of a navigable waterway.

Such evidence clearly established that
Syracuse Lake and other connecting lakes
were in teality widenings of the Embarrass.
. River; that for many years prior to Min-
nesota’s admission to statehood they were
part of a route, used by Indian trappers
and by individual fur traders, as well as
 agents of the Northwest Fur Company and
later the American Fur Company, extend-
ing from the month of the St. Louis River
at Lake Superior up said river to the Em-
barrass River; up the Embarrass River,
Embarrass . Lake, Syracuse Lake, Wine
Lake, and Sabin Lake; thence via portage
to Pike River; thence down Pike and Ver-
‘milion Rivers into Lake Vermilion; thence
by other waters into Rainy Lake and Lake
of the Woods. The trial court further
found that prior to and since statehood
such ronte was used by Indians for travel
and for transportation of furs,’ fish, and
supplies by canoe, and by timber and lum-
ber interests for moving down forest prod-
ucts and floating down logs.

The evidence submitted to estabhsh the-
foregoing included:

(1) ‘Excerpts irom House Executive
Document No. 451 of the 25th Congress,
Second Session, a message from President
Van Buren, dated Juiy 2, 1838, to the
House of Representatives, transmitting to
the latter a report of the secretary of state
relative to the procéedings of the comrmis:
sioners appointed by the United States and
Great Britain under the seventh article of
the Treaty of Ghent, to fix and determme
the boundary between the United States
and the possessions of Great Britain in
North America, from the foot of Neebish

Rapids 'to the riorthwesternmost point of

Lake of the Woods, wh:ch excerpts in-
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country was, given up to the Americars;

Rivers, which included Syracuse Lake al-
shough thereon it was shown as merely a
widening of the river.

¢ (2) Testimony of Dr. Grace Lee Nute,
curator of Minnesota manuseripts of the
Minnesota Historical Society, whose re-
search embraced ancient documents, maps,
and records relating to this part of Min-
Included therein were records of

eluded certain exhibits and statements
sented to and considered by said co

sioners in makmg their determmatlon
follows:

{a) A letter from one William Mc(;,1
livray, described as “the best living aut
ity on this subject” (the northwest trad
routes), to John Hale, British agent to.
commission, dated September 4, 1824,
scribing the water route, including §
cuse Lake here under consideration, ag’
lows: :

fk * * There is, however, anot
route of communication with the intef
from Lzke Superior, and the one’ whic|
should have been fixed upon as the boy
ary line at the time of making the Tre
of Paris. Into the west bay of Lake!
perior, known by the name of Fond du L
falls the river St. Louis, by far the lar
stream which that lake receives into:
bosom. By this river, and in its. “vicify
there is a route to the interior countr:
Lake La Pluie ~and the Lake. of
Woods}; it-was practiced from the y
1796 by the Northwest Company, until

neSOt&.

turgh, the old French fur traders in Paris
nd Montreal, and various records of the
American Fur Company. Based upon such
esearch, Dr. Nute testified that Syracuse
Lake was part of a well-recognized route
f the fur trade, extensively used for 'many
gars prior to anesotas admlssmn to
tatehiood.

:(3) Testimony of Joe Boshey, an Indian
195 years of age, who testified, through an
interpreter, as to his -owa recollections of
he operations of the fur traders, from
ake Vermilion to the mouth of the St.
ouis River, by canoe over the portages
nd through the bodies. of water here in-
olved. . His- recollections went back to
onstruction of the Vermilion trail some
me prior to 1864, He testified further
at he was familiar with the hauling of
rs down the route, and with return trips
herein the traders carried supplies over
e same, '

(4) Testimony of Harold Allan Lever
d Oscar Irvin Buckmaster, chief engi-
eer and district appraiser respectively,
for the division of lands and minerals. of
¢ Minnesota conservation. department
ho had recently examined this route and
¢ portages in conmection therewith and
ho testified that evidence of portages be-
fween the bodies of water described still
isted, although now overgrown with

weeds dnd foliage and almost obscured from
ht.

(3) Ancient maps and surveys made pri-
to Minnesota’s admission to statchood,
tlearly indicating the trade route here in-
Yelved and establishing Syracuse Lake as

consequence of the Treaty of Ghent,
has since that time been constantly used
the American Fur Company.”

(b) An affidavit of one Samuel Thémp
son, an-assistant surveyor to the comin
sion, dated June 7, 1827, who surveved th
St. Louis River and  who described
route by the St. Louis as having 21 car.
ing places;

(c) An affidavit of one David Thomps
described as “a-partner of the Northw
Company” who “remained in # .%
the Northwest for sixteen vyears, survi
ing,- taking observations, and studying
acquire a perfect information of. the co
try, between 1794 and 1812 Again, sub
quent to 1816, he explored for  sever:
years those parts of the Northwest. -In.
affidavit, dated June 3,.1827, he descr'
the route as follows:

“% % * glong the whole c1rcuit_ :
J.ake Superior, this river [the St.. Louis.
has no parallel, for being navigable *. %

It is clear that the evidence outlmed
2ove was ample to sustain the trial court’s
finding that Syracuse Lake was part of a
29 N.W.23—4215

(d) Anc1ent maps, outlining the trad
route via' the St. Loms .nnci Embarr

STATH v. LONGYEAR HOLDING CO.
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nav1ga.ble waterway at the time of Min-
nesota’s admission to statehood.

[51 "5. It is well settled that upon ad-
mission of a state to the Union title to the
beds of all navigable waters therein re-
mains in the state, the federal government
taking no title or-interest therein except
under its power to regulate commerce be-
tween the states, Pollard v, Hagan, 3
How. 212, 4 U.S. 212, 11 LEd. 565;
Shively v. Bowlby, 152 U.S. 1, 14 S.Ct. 548,
38 L.Ed. 331;  Scott v. Lattig, 227 U.S,
229, 33 5.Ct. 242, 57 L.Ed. 490, 44 LR.A,,
N.5,, 107,

[6] 6. It follows that the riparian own-
ers here acquired no title to the bed of Syra-
cuse Lake below low-water mark by wirtue
of the patents issued to them or their prede-
cessors by the United States covering lands
adjoining this navigable lake. Under the
decisions of this court, it seems equally clear
that they did not acquire any right or bene-
ficial interest in and to the bed of this lake,
other than (1) the ordinary riparian rights
of navigation, dockage, wharfage, and sim-
ilar privileges, or (2) those contingent
rights or privileges resulting from the doc- )
trine of accretions amd velictions,

"In Union "Depot, Street Railway &
Transfer Co. v. Brunswick, 31 Minn. 301,
17 N.W. 628, 47 Am.Rep. 789, supra, Mr.
Justice. Mitchell, speaking for this .coirt,
stated these governing principles as fol-
Tows:

“In this state it is the “settled doctrine

that the riparian ownier has the fee to low-

water mark. * * * Byt while he only
has the fee to low-water mark, he has cer-
tain riparian rights incident to the owner-
ship of real estate bordering upon a navi-
gable stream. Among these are the right
to enjoy free communication between his
abutting premises’ and the navigable chan-
nel of the river,'to build and maintain suit-
able landings, “piers, wharves, on and in
front of his land, and to extend the same
therefrom into the river-fo the point of
navigability even beyond low-water mark,
and to this exieni exclusively to occupy
for such and Like purposes the bed of the
Streams, subordinate only to the paramount
public right of navigation, * * * Thege
riparian rights are property, and cannot be
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taken away without paying just compensa- the time for opposing. It may be doubtf

tion therefor,” - (Italics supplied.y

In Lamprey v. State, 52 Minn. 181, 198,
53 N.W. 1139, 1143, 18 L.R.A, 670, 38 Am,
St.Rep. 541, Mr. Justice Mitchell ‘again
stated:

“%. % ¥ ywhere the la.ke is navxgab]e
in faect, its wafers and bed belong to the
state, in its sovereign capacity,and: ¥ - # *
the riparion patentee fukes the fee only fo
the water's edge, but with -all the rights
incident to riparian ownership on naviga-
ble waters, including the right to accre-
tions or relictions formed or produced. in
front of his land by the action or recession
of the water. Of course, it is a familiar
principle that these riparian rights vest up-
on title to the bank or shore, end not upon
itle to the soil under the water,”  (Italics
supplied.)

. In Hanford v, St. Paul. & Duluth R. Co
43 Minn, 104, 112, 117, 42 N.W. 596, 44
N.W. 1144, 1145, 1147, 7 LR.A. 722, the

. questzon involved was whether riparian

rights might be alienated from the land
and ‘separately transferred. Therein the
court summarized such rights as follows:

~Subject only to the limita-
tion that he shall not interfere with the
public right of navigation, he has- the un-
questionable and exclusive right to con-
struct and maintain suitable landings, piers,
and wharves into the water, and #p o e
point of navigability [italics supplied], for
his own private use and benefit. * * ¥
And it is obviously immaterial, if the pubhc
interests be not prejudiced, whether the
submerged land be covered with wharves
of timber or stone, or be reclaimed from
the water by filling in with earth so that it
becomes dry land. The land may be so re-
claimed, * * _

“This private right of use and enjoyment
is mot, we think, limited to purposes con-
nected with the actual use of the naVIgable
water, but may extend to any purpose not
inconsistent with the public right.

® ¥ ® ® *

«% * * We do not wish to be under-
stood as assenting to the proposition that
the title of the state may be thus trans-

ferred by acts of the riparian proprietor
which the state has no particular reason at

o kK

*

*
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_brace the reclaumed land, it weuld not ha

whether the title does not remainiiy
changed, and whether if, in the future;
should become necessary for the stateify
broaden the navigable channel so as to'g

any circumstances.

the right to do so.’ :
_In Petraborg v. Zontelli; 217 Minn.. 53
547, 15 N.W.2d 174, 180, we defined
rights of riparian owners as follow

“f% % * The extent of the propér
right is well expressed in Warder v. Sprin
field [9 Ohio Dec. (Reprints} T855]
where it is said that no riparian prope
owns an integral part of, or has absoly
property in, the waters of a siream,
each has only the use of their flow past}
lands for ordinary domestic, manuficty
ing, and other lawful purposes. * s
The property, thevefore, consists, no
the water itself, but in the added v
which the stream gives to the land througk
which it flows” * * * True, the ripa
owner takes only to the water line, bu
may deny access to and from the wal
his particular property; he may build p1
and wharves from his land out to navig
waters; he has an exclusive right 6
cess to the lake ¥ “* *: and he'm
claim accretions and relictions caused:
changes in the current or flow of the Wa
ter.”

Finally, in State v. Korrer, 127 M1
g0, 72, 148 N.W. 617, 622, 1095 LR
1916C, 139, supra, wherein the court s
cifically denicd the right of riparian: ov
ers to mine ore beneath the bed of ai 1ia
gable lake, it stated :

“% % % While the Minnesota case
recognize the right to use the bed of
stream or lake for purposes not connec
with the actual use of the water, we ki
‘of no case in Minnesota or eisewh
where the right of the riparian propri
has been 1ecogn1zed as possessing the rigl
of utilizing the bed of a public body. of_wa
ter below low-water mark for pure]y pr
vate purposes disconnected with the useé
the water, to the extent of destroying
existence, and against the protest o
stale,

“It may be noted that no dec1ded “ca
has ever sustained the title of the rlparl

{Ttalics supplied.).

- Under the foregoing Minnesota deci-
sions, it is clear that the riparian owners
here-can claim no title whatsoever to the
ed under-Syracuse Lake unless the state
y legislative grant has relinquished its
itle_ to the riparian owners or ualess they
ave gained a portion thereof as the re-
" qult of accretions or relictions, {There is
o contention here by the riparian owmners
hat the state either by legislative grant or
y act of grace has ever relinquished to
hem its title to the bed of Syracuse Lalke.)

[7] 7. Under the doctrine of accre-
ions and relictions, where applicable, it is
niversally held that riparian owners gain
vested right in property added to their
iparian lands as a result of deposits from
he waters or because of their recession.
“Here, there is no claim that land has been
dded as a result of aceretions. As to relic-
ons, the evidence is unchsputed that until
“the time of its drainage by the state Syra-
‘cuse Lake maintained a fairly constant
“fevel.  Accordingly, the only possible claim
based upon reliction must rest upon the
theory that temporary drainage of the lake
pursuant to statutory power constituted a
‘reliction, vesting the riparian owners with
full title to the lands in question. '

: [8] The drainage of the lake here was
sudden and artificial, accomplished through
the agency and authority of the state. It
is of a temporary nature, .a2nd the evidence
discloses that as soon as the drainage
pumps ceas¢ the lake will again All up.
Under the lease, the lessee, defendant
Lake Mining Company, if reguired by the
state, is obliged to return the water to the
like and reconnect and restore ‘the prior
Cha;me} as soon as the temporary purposes
aluthonzed by the lease have been com-
pleted. Under such c1rcumstances the dpe-
ttine of relictions would appear to have no
application.

STATE v, LONGYEAR HOLDING CO.
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gwner. o the minerals under public wa-
ters or the right to remove them under
* % % Under -the foIlows
law of ‘this state the state owns. the soil

proprictary capacity, but still the siate g
gwns i and. the shore owmner does not”
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1 Cooley’s Blackstone, 3d Ed., Book II,
p. 260, states the doctrme of xehctwns as

-“And as to lands gained from the sea,
ther by alluwion, by the washing up of
and and earth, so as in time to make ferra
firma; or by develiction, as when the .sea
shrinks back below the usual watermark;
in these cases the law is held to be, that if
this gain be by little and little, by small and
immperceptible degrees, it shall go to the
owner of the land adjoining. * -*
But if the alluvion or dereliction be sudden
and considerable, in this case it belongs to
the king; for, as the king is lord of the
sea, and so owner of the soil while it is
covered with water, it is but reasonable he
should have the soil when the water has
left 1t dry.”

_ The courts of many states have upheld
the principles thus enanciated. See, Noyes
v. Collins, 92 Towa 566, 61 N.W. 250, 26
LR.A. 609, 54 Am.St.Rep. 571; Gill v. Ly-
dick, 40 Neb. 508, 59 N.W. 104; Luscher
v. Reynolds, 153 Or. 625, 56 P.2d 1158;
Martin v. Basch, 93 Fla. 535, 112. So. 274.
Minnesota has not had occasion. to pass
upon this issue, but has recognized the
principle expressed in 1 Cooley's Black-
stone, supra, in Lamprey v. State, 52 Minn,
181, 53 N.W. 1139, 18 I.R.A. 670, 38 Am.
St.Rep. 541, supra; and in Ha.nson V.
Rice, 88 Minn. 273, 92 N.W. 982,

#

{91 8. 1iis also clear that before a ri-
patrian. owner can claim title to lands as a
rest:ﬂt of relictions, such reliction must be
of a permanent nature, without the possi-
blhty of the water again filling in or cover-
ing the relicted area. As stated in Troska
v, Brecht, 140 Minn. 233, 167 N.W. 1042,
involving 4 lake which had dried up fem-
porarily but had subsequetitly again filled in’
(140 Mian. 239, 167 'N.W., 10445 :

“% % % Byt the lake again filled up
from natural causes in 1902, and has re-
mained substantially in its original condi-
tion ever since. The lake did not lose its
character as a meandered lake by a mere
temporary recession of its waters; to have
that effect the recession must be perma.—
nent.”

See, also, State v. Thompégﬁ,- 134 Towa
25, 111 N.W. 328; Anderson v. Ray, 37



29 NORTH WESTERN REPORTER, 2d SERIES STATE v. LONGYEAR BOLDING CO. Minn 66¢

Cite as 29 N.W.2d 657

and ?etamed ‘[-)y the - original Thirteen of fishing therein freed from the obstruc
Colonies at the time the federal government tion or interference of privat rtics
was established. Shively v. Bowlhy, 152 * * The trust devolvin . Paﬁ“}’l“'
U.s. 1{ 14 5.Ct. 548, 38 L.Ed. 331, supra. state for the public * * *g ;Pr)](:z)t tbe
Such .rlghts and privileges reserved included relinquished by a transfer of the ;
the nght apd title to all navigable waters The control of the state for the P:ipertY-
and the-sml under them for the common of the trust can never be lost ef:cepfses
use, subject only to the rights surrendered to such parcels as are used in, romzti -
to the gefieral government. This principle the interests of the public thereipn or n1g
is st.ated in Martin V. Waddell’s. Lessee, 16 be disposed of withous any substar;tial (1:;1}
%elté 367,f410, 41 U5, 367, 410, 10 L.Ed. 997, pairment of the public interest in the jands
1 13, as OIIIGWS: : and waters remaining. 7t is only by ob-
.. ¥k * when the Revolution tool Serving the distinction between g grant of
place, th:e people of each state became them- such parcels for the improvement of the
selves sovereign; and in that character public intevest, or which when occupied
hold the absolute right to all their navigable 00 not subsiantially impair the public inter-
waters and the soils under them for their et in the lands and woters remaining, and
own cominon use, subject only to the rights @ grant of the whole property in which the
since surtendered by the Constitition ‘to #ublic is interested, that the language of
the general government.” (Italics supplied.) #he adfudged cases can be reconciled.”
_The ownership thus reserved to the states (Ttalics supp lied.) | ‘

was defiued in Mumford v. Wardwell, 6

Wall. 423, 4 .F
‘ , 436, 73 U.S. 423, 436, 18 L-EC_I- establish that under the common law ap-

736, 761, as follows: plicable at the time Mi
o _ _ o e time Minnesota was admit-
- n[;l;il}i]pNo ?c;?za]?rt ?gnctéssltig;s, t}lllat t}l:e ted to ‘stateho-od it held absolute title, boltiz
State was admitted -into ?hé Unic’mw.bilzéil: z(;vlelrez_gn b?nd P_TOPI‘IEt‘aI‘J(, ’t'_O_aH the beds
“vested in the State as the wbsolm; otmer, im trl?:tlgfa :hwaters within its bOUl’{dal‘i‘?sL
.i_ibjec_f only to the paramount right of, that th > o I_J?-_Qplf_f of the §tat;‘3’ promar’y
pavigation” 1 . ey might enjoy navigation of the
: . ‘ waters, carry on commerce on them, and
To the same effect, see, Iilinois' Central have the liberty of fishing in -th'emj free
R. Co. v. State of Illinois, 146 11.S. 387, 13 from the interference of private parties. It
S.Ct. 110, 36 LEd 1018; Commonwealth is made clear by the decisions of the Ur;ited
f'Massa.chuset‘ts_v. State of New York, 271 ~ States Supreme Court subsequent to state-
U.s. 65,_'46 S.Ct. 357, 70 L.Ed: 838; Ap- hood, particularly -in the case of.Illinois
leby v. City of New York, 271 U.S, 364, Central R. Co! v. State of Tlinois, 146 U.S
46 S.Ct.°569, 70 LEd. 992; and State of 387, 13 S.Ct. 110, 36 L.Ed. 1018, supra, that
New Jersey v. State of Delaware, 291 U.S. in the exercise of such trust th,e state, may
§1, 54 S.Ct."40_7, 78 LEd. 847. ' _ dispose of partial interests in such lands,
The nature of the title reserved to the in the interest of all the people of the state,
tates in such navigable water beds was DProvided the primary purposes of the trust
‘defined in Tilinois Central R. Co. v. State 2r¢ not unduly abridged or burdened there-

658 Minn.
S.D. 17, 156 N.W. 591; Flisrand v. Mad-  The foregoing enactm.ents, ‘which - cofis
son, 35 5.D, 457, 152 N.W. 796; Sapp v- prise all the laws on this subject enactsd:
Frazier, 51 La.Ann. 1718, 26 5o, 378,72 by our legislature smce stateho'od _(exce
Am.St.Rep, 493, o L.1897, c. 257, declared u.ncon;tétu;isonél'i
Based upon the foregoing authorities, it Sheli v. M?}ttCSOU, 5]31 %1’11111'1{ ; % ¢ ! W
follows that in the instant case the riparian 4913}, eSt«’i_bllSh leiai‘ y tdebs a ;:313i iln entio
owners cannot rest their claims on the doc- of'reservmi t]h; tl’;edan' ; temlif C a(je(:-‘tm‘lef
trine of accretions and relictions. ship of such lake beds m itsell. ainly
o It i (v clear that there nothing therein can be construed as aleg-
10 A is equally . the riparian o
haE bt]een no legislative enactment or fgrant Lsgztlviiir;?;;??;i tt(Le ji;;is of tl'zse
ve:t‘ingéhthese ;}:flrz fogt;e;zkfltt)t da?gv;?\tzg riparian owners to future la,ccs.‘et'ions a;d
est in the por _ i . - ) e ; it is a
On the contrary, the acts of the legislature Ziltlcttliilsthi; hc;‘:; 1}§1€g:;1 C;)tn o);f ;eforei?li
V;i.th refel:tenceffthctere;(i 22:12;2?;;?;&;3 consummation hy the foregoing Xefi_s;?t_ivg
the opposite eftect. ts. Sec, Webber v. rell, 0
¢onstantly afirmed the right of the state giliancin;;; 1026%-“{. 91‘;, & LRAN:
to ofe lands under the beds of navigablc:: 194 Gris;vol 4 v. McGee, 102 Minn. 1
lakes and streams. Thus, 1..1889, c. 22, au- 112’N.W. 1020, 113 NW. 382, 12 Ann.Cas
thorized the commissioner of the land office 186: Western Pacific Ry. Co. v. Southern
to execite leases and contracts for the Pac!iﬁc Ry. Co,, 9 Cir, 151 F. 376; Ta}lb:
mining and shipping of ore from any lands v, Underhill :%D Cal, 471: Eisenbach
belonging to the state; L.1901, c. 104, pro- I-‘Iatﬁeld 2 Vifash. 236, 2 P, 539, 12 LR,
vided that the state reserve for its own use .., ’ g

all the iron and other valuable minerals in , . and’
or upon-all lands which might belong to it The foregoing decisions, statutes, 2nd a1

by virtue of any act of congress; 1..1909, thoriti.es_ make it clear beyond doubt t !
c. 49, declared that all iron ores and other the riparian owners he;re can assert 1
minerals on, in, or under the lands within right, title, or interest in and to the or
the ‘state ‘which lie beneath the waters of under the bed of Syra‘cuse Lake below th
nreandered lakes ‘and rivers belong to the low-water mark _by virtue of (a) :pa.’fgnt
state, “together with the right-to remove issued by the United St'at_es to the adjo
cuch iron ore and other minerals, and that ing lands; (b) any dﬁCISIDn.Of _the court
the title thereto shall not be affected by of this state; (¢) any legzslah'v_g ena.
the subsequent'drying up of such lakes and ment or graat; or (&) the doctrine of
rivers; L.1011, ¢, 291, § 1, declared that cretions and relictions.” C
the ownership of the beds and lands under 10.. This is an acfion brought by
the waters of all rivers in this state which gate to determine its right of o whership
are navigable for commercial purposes the gre below low-water mark of the be
- ghall be in the state in fee simple, subject of Syracusc Lake and at the same time’
to the regulations made. by congress; L. egaplish that the riparian owners have:n
1917, ¢. 110, passed subsequent to State V. ipterest therein. The opinion up to:
Korrer, 127 Minn. 60, 148 N.W. 617, 1,095’ point definitely. establishes that the riparia
L.R.A.1916C, 139, supra, authorized the ex- o1ove have no interest therein. Th
ecution of leases such as th_e one attached remains, then, for consideration. only:
to the complaint here, providing _for.the nature of the state’s title to such lake:
drainage of lakes and rivers, or the diver- .1 the question whether thereunder it b
sion of waters, to permit the removal ..Of the right to remove and dispose of the,
ore; 1.1931, c. 286, gave the executive [ q.0 cuch bed,
council authority te extend contracts under o o
the ahove and autharized the granting of [117 Tt is well settled that at the t
Fcenses to drain public lakes; and 1.1943, of its admission to statchood Minnesotd
c. 208, M.S.A, § 93.351 et seq, recognized tained and reserved unto itself the s
and- protected existing leases. ' rights and privileges which were rese

[12] The foregoing decisions clearly

(if Iilinois, supra, where the court stated DYV
46 U.S. 452, 13 S.Ct. 118, 36 L.Ed, 1042) : o :
! t. 115, 36 L.Ed. 1042) t  113] 11, Minnesota decisions in gen-

“That the state holds the title to the lands eral have been in accord with the principl
‘under t.he‘nayigable waters of Lake Michi- thus stated. Therein, the chéréctir .ofpflf:
an, mthfn its limits, * * * DBut it i3 state’s title in such la’mds is frequently de-

i'tltle .d1fferent ‘in character from that fined as sovereign rather than pro rigta
hich the 'state holds in lands intended for Examination of such decisions rﬁakes r{t
le. * % = 1t 4c g title held in trust clear that the use of the word “sovereign”
e'n’: the peapﬁg. of .the state that they may was intended merely to indicate that the
joy _#h.e navigation of the waters, carry state held such title in trust for ‘the people
commerce over thewm, and have Hberty for the plirposes of pubiicnavigationfr,l cé)m:
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merce, and fishing, and hence that It could
not divide or parcel the same for sale as
it might other lands. In Union Depot,
Strect Railway & Transfer Co. v, Bruns-
wick, 31 Minn, 267, 300, 17 N.W. 626, 628,
47 AmRep. 789, this p11nc1p1e was stated
thus:

“% &% % At common law, the kmg, as
represeantative of the nation, held in trust
for them all navigable waters, and the title
to the goil under them. This was a sover-
cign or prerogative and not a proprictary
right, At the revolution the people of
each state became sovereign, and in that
capacity held all these navigable waters and
the soil under them for their common use,
Bk kD

In Lamprey. v. State 52 Minn. 181, 198,
53 N.W, 1139, 1143, 18 L.R.A. 670, 38 Am.
St.Rep, 541, this doctrine was expressed as
follows:

“In this state, we have adopted the com-
mon law on the subject of waters, with cer-
tain modifications, suited to the difference
in conditions between this country and
England, * * * and * * * we have
repudiated the doctrine that the state has
any private ot proprietary right (as had
the king) in navigable .waters, but that it
holds them in its sovereign capacity, as
trustee for the people, for public use.”

In the language quoted, the state’s own-
ership was thus distinguished from .the
ownership of the king under the ancient
English doctrine that the latter was in the
nature of a private estate in the beds of
navigable waters which might be conveyed
to any subject. The. repudiation of this
doctrine did not of necessity negative the
absolute title of the state, subject only to
its public trust, nor in any manner consti-
tute a restriction on the state’s right as
trustee to dispose of beneficial interests-in
such lands, provided that in so doing it
(a) acted for the benefit of all the citizens,
and (b) ‘did not violate the primary pur-
poses of its trust, namely, to maintain such
waters for navigation and other public uses.

[14] 12. In the exercise of its trust, it
cannot be seriously doubted that the state

has the power, and, in fact, the duty rests.

upon it, to use such lands. for the greatest
public good, and, where they can be put to
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productwe use, not to permit them to i
waste and unproductive. In so doing, o
course, -it cannot parcel or alienate them g
otherwise interfere with the public purpdse
of the trust in which they are held, 1t &
clear in the instant case that the state ha
acted pursuant to statutory authority; tha
it has not parceled or alienated the lands, in:
question, deprived the public of its ughts o
navigation or other public uses therein, g
otherwise acted in wviolation of its trust
We have held in a number of decisions tha
the disposal of iron ore in state lands pur
suant to an ordinary mining lease such a
is here involved does not constitute-a saj
or alienation of such state lands. T_h
in State v. ¥vans, 99 Minn. 220, 108 N.W
958 0 Ann.Cas. 520; it was held that R
1905, §§ 2483-2495, whereunder the sta
reserved for its own use all iron and othy
minerals in lands owned by it and author.
ized its larid commissioner to issue on ity
behalf mining leases providing for p
ment to the state of specified royalties
the ore removed, did not provide for or co
stitute a sale of such lands in violation of
constitutional provisions. Therein we state‘

(99 Minn, 225, 227, 108 N.W. 960):

#Ek %k % The term, mo portion of tke
lands, as used in the Constltutlon does 1o
refer to the sepawaie substance or ;‘Jroc_iu_c
of a particular tract of land. * * *

® % * * * w5

“The term sale, as ordinarily ‘used
* % % means the transfer of the absols
or general property “in the thing sold.
determining whether a mineral lease o_
kind here in questmn is a sale, ne1ther‘
name nor form given to it by the stat
is controlling. The legal effect of the tra
action determines its cla931ﬁcat10n not it

form, * * % .
% * * % * T
%% ¥ # the rule established by.th

great weight of authority [is] that s
leases do not constitute o sole of amy P
of the land, and, further, that iron or othe
materials derived from the usual operat
of open mines or quarries, constitute
rents and profits of the land, * *.
(Italics supplied.)
See, also, State v. Cavour Mmmg Co
143 Minn, 271, 173 N.W. 415; Boeiig

‘waters.

S.Ct. 55, 62 LEd: 214;
Heolland, 155 Fla. 342, 20 So.2d 388; 1 Farn-
ham, Waters and Water Rights, p. 395.

STATH v. LONGYEAR ODOLDING CO.-

Minn.
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Gite as 29 N.W.2d 657

Owsley, 122 Minn, 190, 142 N.W, 129; “and
State v.Royal Mineral Ass’'n, 132 Minn, 232,
156 NW, 128, Ann.Cas, 1918A, 145,

13. In many states which, like' Minne-
sota, apply the trust doctrine to state OWn-
ership of lands under navigable waters, it
has been recognized that under such trusts
the state has the right to remove from such
tands minerals, oil, and other like products.
In Wisconsin, where the trust doctrine
‘prevails and where the courts have spec1f—

-jcally held that the state has no proprietary

interest in the lands under navigable waters,
the supreme court, in Angelo v, Railroad

- Comm., 194 Wis. 543, 217 N.W. 570, held

that, while the staté could not transfer its
title, nevertheless, under proper statutory
authority, it could by lease confer upon

‘private individuals authority’ to remove

marl deposits from the lands under such
Numerous other states have held
that the removal of minerals and like de-
posits from lands under navigable waters
does not constitute a violation of the state’s
trust or of the rights of riparian owners.
See, Taylor v. Commonwealth, 102 Va. 759,
47 S.E. 875, 102 Am.5t.Rep. 865: Coosaw

_\{mmg Co. v. State of South Ca1011na,

144 U.S. 550, 12 S.Ct. 689, 36 L.Ed. 537;

‘State ex rel. Moose v. Southern Sand &

Material Co., 113 Ark. 149, 167 S.W. 854;
Wear v. State of Kansas, 245 U.S. 154, 38
and Watson v.

14, As stated earlier; the prihcipal cases

relied upon by .the riparian owners are
‘Union Depot, Street Railway & Transfer
Co. v. Brunswick, 31 Minn. 297 17 N.W,
626, 47 Am.Rep. 789; ‘Hanford v. St. Paul
& Dquth R. Co., 43 Minn, 104, 42 N.W.
596, 44 N.W. 1144, 7 L.R.A, 722; Shell
v. Matteson, 81 an 38, 83 N.W, 491;
‘and the opinion on petition for rehearmg in
State v, Korrer, 127 Minn. 60, 77, 148 N.W.
617,
nothing in these cases in conflict with the
views here expressed;

-1093, L.R.A.1916C, 139. We find

In the Union Depot case we held that

an- act of the legislature authorizing ap-
pellant there to use and occupy- with its
structures that part of Lake St. Croix in
front” of Stillwater . between

low-water

mark and the center of the lake did not af-
fect the rights of the riparian owners in-
volved, This decision did not enlarge the
ordinary rights of riparian owners, but re-
iterated our prior ruling that such an own- _
er has the fee only to the low-water mark,
and that, while a riparian owner holds ex-
clusive rights of possession and beneficial
interest -in “made Iand” to the point of
navigation, beyond that point such owner
-has ‘no right to intrude. :

In the Hanford case, there were involved
‘only the rights of a riparian owner. to sub-
merged land between his outer boundary
and the point of navigation. There, this
court upheld the state’s title to lands im-
proved and reclaimed froin the water up
to the point of navigation when it ‘said
{43 Minn. 117, 44 ’\IVV 1147, 7 LRA
722):

“r ok % We do not wish to be under-
stood as assenting to the proposition that
the title of the state may be thus trans-
ferred by acts of the riparian proprietor
which the state has no particular reason
at the time for opposing.”

In the Shell case, there was involved the
constitutionality of L.1897, ¢. 257, which
provided for the settlement of disputes

-between riparian owners of beds of dried-

up lakes on the basis of joint ownership
thereoi. Such a division, it was held, was
ai wvariance with legal and wested rights
of the parties, and the act accordingly was
was held unconstitutional. It econcerned
only lakes which had gradualiy dried up.
It could have no application to a sitwation
such as here involved,

In the Korrer case, on petition for re-
argument, it appeared (127 Minn. 77, 148

"N.W. 1095, LR.A.1916C, 139) that before

trial a stipulation had been made between
the state and the defendant mining com-
pany which recited that the mining com-
pany might remove ore already stripped

‘from-a certain area below the lake bed

involved, but that it should pay the state
therefor if the court determined that the

‘state owned such ore in a proprietary ca-

pacity. The majority of the court con-
strued this stipulation as giving the state
the right to recover this' sum only in the
event that the prior opinion had thus deter-
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mined the state’s ownershlp, and that
“since such prior opinion merely held that
_the state owned the bed of the lake below
Jow-water mark in its sovereign capacity
in trust for the people, it necessarily fol-
lowed that under the stipulation the state
had no right to recover for the ore in-
volved. In its memorandums, with ref-
erence to the Korrer, case the trial court
in the instant case stated:

“Certainly this final disposition of the
Korrer ease, resting as it does upon a
disputed interpretation of the stlpulatlon
in question, does not leave the law in that
state of clarity that might be desired. It
is argued with much force that if the
State does not own the ore in a proprietary
capacity and the value of it was awarded
to the riparian owner, it must have been
intended to imply that the riparian owner
owns the ore under the lake. However, 1
do not agree with that contention. . Such
_construction of the per curiam opinion
would run counter to much that was stated
to be the law in the first opinion. "

Tk ¥ * Tk

“It does not seem to me that anything
is to be gained by further analys1s or dis-
cussion of the Korrer case. I do think
that the court’s opirion is not satisfactory
and does not leave clear what the ultimate
holding of the Supreme Court will be.” '

With these statements we agree.. If the
opinion upen . petition for rehearing there
had not been limited to the situation then
involved, we should be left. in the’ position
of holding that no one owns the bed of
a navigahle lake in such a character that
the valusble minerals under it could ever
be mined,

15, Appellants rely on Umted States
v, Holt State Bank, 270 U.S. 49, 46 S.Ct.
197, 70 L.Ed. 465, as holding that under
the Minnesota decisions the bed of a navi-
gable lake belongs to. the shore owners.
In that case, the action was between the
United States and riparian owners, and the
state was not represented. . While the deci-
sion of the Supreme Court throws little
light on the reasons which compelled the
conclusion there arrived at, it is clear from
the circuit couwrt’s decision therein that
the latter court regarded the case as gov-

*
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erned by the doctrine of accretions aiie other like uses.

relictions, not here _1nvolve& Any staty
tory justification for a tramsfer of titl
to the riparian owners in that case s
be found in L.1905, e. 230, under whic
the lake there was drained. While ther
is no direct statement in such statuté’
this effect, it may be inferentially draw
from the statement therein (§ 6) that’
viewers were required ito show, amo
other things,” “the number of acres add
to any tract by the total or partial dra
age of any meandered lake, or by th
change of any water course, and the Toe:
tion and wvalue of such added land
# % *” The decision in the Holt" cas
does not appear to be in point here, and i
of course, not binding en this court. .

16. On June Z3, 19—?7 the United State
Supreme Court, in the case of - Uni
States v. State of California, 67 5.Ct. 165
held that the United States is entitléd
the resources of the soil under the oéea
within the three-mile marginal belf
that case, however, the court did not ov
rule its previous holdings in Pollard; Lt
see, v. Hagan, 3 How. 212, 44 US. 2
11 L.Ed. 565; Martin v. Waddell's.
see, 16 Pet. 367, 41 U.S. 367, 10 LEd 9
supra, and other cases, but recogm
the holdings therein as still apphcab_]g :
inland navigable waters. There the. cous
said, 67 S.Ct. at page 1667: £

“As previously stated this Couirt
foliowed and reasserted the basic dociiii
.of the Pollard case many times.”

[15]° 17. The foregoing authorities
dicate that the state, under proper std
tory authority, may provide for the rémoval
of ore beneath the beds of its navig:
waters. The statutory authority in
instant case is conferred by L.1917, ¢.:1
and subsequent statutes cited supra;:t
der which these operations have take
place. Ilere, there is no attempt to:
prive riparian owners or the public of ¥
rights to navigation or other public #s
in the waters involved, or to take"f:
such shore owners their property : -Wltho
due process of law. We have consisteat
held that the latter have no property | beyo
the low-water mark, other than their righ
incidental to nav1gatton, wharfage,.

States Supreme Court and by this court.

for the greatest good of all the people
- Affirmed.

cousiderationn or decision of this case,
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SALLBLAD v. BURMAN.
No, 3455f

- Supreme Court of Minnesota.
Nov. 21, 1947,
Rehearing Denie:d Dec, 11, 1_947.

Mechanics’ liens =271 (1)
or labor ‘and material furnished, motion

o allege that defendant promised ‘to pay
nything or upon what basis payment was
be made was properly denied, since it
S'unnécessary, to state cause of action in
orm of common count for Work; Tabor,

'materials, to follow the old' cominon—
2w fiction of alleginga promise to pay

Meehanlcs’ Iiens E&=277(6)

Pleading ¢=369(2)

In action to foreclose mechanic’s, lien
or labor and material furnished, motion.
lat plamuff be required to elect upon what
aszs he claimed labor and materials were
Hl‘mshed, whether on quantum meruit or
Feed price, was properly denied, where no
20 N.W . 24—43

SALLBLAD v, BURMAN
Cito as 79 N.W.2d 673

. There has been no grant
from the legislature conferring ﬁpon:-them
‘any rights in this lake bed. The legiéiature
has repeatedly declared title to such lands
to be in the state, with the right m the
latter to remove ore therefrom. Such re-
moval is consistent with. the. state’s sover-
eign title, as defined by ‘the common law
in existence at the time Minnedota was
admitted. to statehood, and in subsequent
interpretations thereof Loth by the United
I

is not'in conflict with the tiust thecry unde:E
which it holds title to such lands, nor its
duty as trustee - to -exercise -such trust

PETERSON, J. tock o part in the

: In action to foreclose mechanic’s len

0 dismiss on ground that complamt failed’

Minn.
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express contract establishing agreed prlce.
for entire JOb was involved, and hence there
was 10 variance, although the time- plus-
materials agreement provided hasis for cal-
culation of ultimate cost,

3. Evidence €=323(1)

Ir} action to recover for labor and
materials furnished in installing electrical
equipment, festimony as to market value
based wholly on what others had told wit-
ness was properly excluded as hearsay.

4, Evidence &=546

.The 'trial court primarily determines
qualifications of a witness offered as an
expert.

5. Appeai ‘and error e=1171(2)
A judgment for lahor and’ materials
would not be reversed because of error of

195 cents under maxun de mmlm]s non curat
ex,

Ry ylﬂabm by the Court.
L It is wholly unnecessary, in order
-to state a cause of actién -in the form. of
a common count for work, labor, anid ma-
terl.als, to follow the old common-law
fiction ‘of alleging a promise to pay.
2. The trial court pnmarﬂy deter-

" mines the quahﬁcatlons of a witfiess offered

as an expert
- ".-. — "

Appeal from District Court, Hennepm
County, EdmundA Montgomery, Judge.

Action by TJ. O Sallblad against Olof S.
Burman, doing business as the Burman
Plumbing & Supply Compary, to foreclose
a mechanic’s lien, From an order denying
defendants motion for amended findings
or a new trial following a judgment for
plaintiff, defendant appeals,

Affirmed, - '

David R, Thomas, of aneapohs, for ap-
pellant.

Victor J. Larson, of aneapohs for - Te-
spondent

MATSON, Justice.

Appeal from an order denymg defend-
ant’s motion for amended findings or a new
trial,



