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tiff. Counsel are right in this-contention
also. It is very clear that defendants did
not havée 60 days afier the estimafes hlad-
been made and payment tendered in which
to deliver the lumber. If they had accepted
plaintif’s tendered payment after the esti
mate had been made, the title to the lumber
would have passed to plaintiff at ('mce._ The
fact that plaintiff was requived to ship the
Immber after an accumulation of 500,000 feet
bhas no bearing whatever upen the title ‘_[0
the lumhber ov time of delivery. -It i8 eertiiin
by the terms of the contract t'i'_lat a delivery
and passing of title was contemplated by *Fhe
paréies to take -effect at the time Qf mflkmg
the estimate and the payrient by —p]amtl:ff.
The provisions of the contract régquiriig sp;p«
ment within'® 6¢ days amounts to nothing
more than a permission to stove the l_ther
until the guantity stated was in piles on t-he
dock. The huinber should have been deliv-
ered at about the fime defendants attempted
to annul the contract,—July 13th. The esti-
mates were delivered to plaintift at about that
time, and plaintifi’s damages should have
been determined as of about that date.’ )
No other guestiong argued by eounsel-nged
be considered. The record presents no’réa- .
son for doubting theée tight of plaintiff -to--a
gubstantial verdict, and we regret that there
must be a reversal, - If- the evidence was ¢on-
clusive on the‘guestion as to the difference
in value of the lumber at about-the date as
of which plaintiff’s damages shonld be as-
sessed we. would ordér judgment- for the
proper amount, and thus avoid remitting_ t_he
cause for a mew. trial; -but there is conflict-
ing evidence on that point, and a reversal is
unavoidable. - Axnd, that there may be a speedy
determination o6f the action, a reversal will
be ordered, and the cause remanded, “with
directions to the court below to retry _the
question of damages only, and in accordaice
with -the views. herein expresged. - Order re-
versed. - ¢ :

BAYLOR v. BUTTHRFTASS et ol. (PIRPER,
Garnishee. MINNEAPOLIS THRESH-
ING-MACH. (JO., Intervener).

(Supreme Court of Minnesota. Dee, 17,1900.)

-— NCE — EQUITABLE ASSIGN-
ORDEBRIEN%E%%E%‘%I\ITYA—GOOD FAITH—PA- :
ROL EVIDENCE. . ait : d‘:
.An order on a debtor by his ereditor. di-
regting him to pay his indebtedness to ,the_lper-
son named therein, ‘and an accepiance thereof
by the debtor, operaie as an equitable assign-
he. debt. | P .
m%?t&?(fhtan assignment is void, under chapter
268, Gen. Laws 1809, ag to the creditors of the
peréou'making-it, when not filed as therein pro-
vided, unless the good faith of: the. transaction
be affirmatively shown. It is-held in this case
that sueh good faith iy sufficiently showu by
' ence, ]
ﬂleg.eglll‘zh an order, and.the acceptance thereof,.
being in writing, ‘are not open to contradiction
or explanation by evidence of a parol contem-

machine outfit; there being no existing contract
under which they are to acecrue, may be the
subject:of assignment or mortgage: by the own-
er of the machine, quare? - L )

" (Syllabus by the 'Court.)_ _

Appeal from Gistrict court, .Carver county:
Trrancis Cadwell, Judge. :
_Action by Joseph Baylor against Fred But-
tertass. Juling Pieper . was garnighed, and
the Minneapolis Threshing-Machine Company
intervened. Petition :-was joined between
piaihtiﬁ..and lntervener. Judgment for mt(';r-
vener, and from an order denying a new trial
plaintiff appeals. Affirmed. L
L WL oAdorrigon, for appellant.c Brown,
Reed, Merrill' & Buffington and F. .R. Allen,
for respondciits. . ; :

BROWN, J.' After the commencetnent-of
this action and the scrvice of the garnishee
gummons, * claimant, Minneapolis- Threshzr.ag-
Maching Company, appeared, and'-mad.e claim
to'the indebtedness dne from the garmshee‘to
defendant, and served and filed & complaint
setting forth ‘the grounds of ‘its ¢lajm. .Iss_l_le
was' jolned: Detween plaintiff and  claimait,
the eatse wis tried, and resulted in judgment
for claimant, and plaintiff appeals from-an or-

| der denying ‘a-new trial. The cansé wastried

before the court without® a'jury. The“'ﬁnd-
ings of the trial court are not: foq_r_;d"m_--the
record, but; .as-the correctness ‘of ‘guch find-
ings is not ehallenged in any respect by_ ap-
pellant; their absence ig mot impo‘rtant._ “'The
declsion having-been in favor of -clalmant,
we take it that- the allegationg of-its pow—
plaint are found :to- be ‘true. AL any - rate,
there seems to be no question or controversy
as to thé facts, - All the assignments:of ertor
are directed to rulings made‘on the trial,_ and
present questions relativé to the legal rights
of the parties only. " The facts are as follows:
In 1898 claimant sold :and delivered to defend-
ant -a - threghing-machine - separator for the
agreed price of $800, which defendant paid
by his promissory notes. . Tt secure tht‘é pay-
-n:Ient of such notes, he executed and delivered
to claimant a chattel'rnortgage upon and gpv-
ering one-half of afl earnings of the mach{ne
during the -years 1897, 1808, 1880, "I‘he in-
debtedness due and owing frem . garnishee to
defendant, the subject-matter.’ of:the contro-

ings of the. threshing machine for. th}'eshh’]’g
his grain in the year 1899; and eligm_ants
right thereto is based in part upon this. mort-
gage.  On' September - 21, » 1899, def_endap-t
made and delivered to c¢laimant an qrdel_' on
the ‘debtor (garnishee) directing him'to ‘pay
‘guch’ indehtedness’ 1o claimant.w Such: order
“yvas presented to the debior before--ﬁ:he=_pom—
meneement of this detion, and was: duly ac-
cepted Dby him in. writing. -Glaimaqt*'"als_o
‘bages its vight-to the indebtedress upon thfs
order: - The order-was given to claimant t_o‘b.e
capplied in part’ payment of the mortga-ge
debt, © Plaintiff - contends that the mortgage

poraneous agreement., . ) R
? 4, Whether - future- ¢éarnings’ of a- threshing-.

and. order are-both void,—the former. because

versy betweéen the parties, represents. ears--
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the future earnines of the machiné, there be-
ing mo evidence of an existing contract uiider
which they were to aeccrue, conld not he
mortgaged;  and the latter because founded
upon:the void mortgage, and given in com-
pliance therewith:: Plaintiff also -complains
.of ‘cértain rulings made on ‘the trial-of the
cause, which he urges are reversible arror,
The question as to the validity or invalidity
of the mortgage need niot be congidered or de-
termined. © Thé judgment appealed from must
be affirmed on grounds with respect o which
the mortgige is not a controliing factor, and
its validity-or invalidity will not afféct that
result” 'Theé question is an important one,
surrounded with seripus doubts, and, as it is
not necessary ‘to” detérmine it, we prefer to
pass it for future consideration. -Aside from
the ‘question as to-the sufficiency -of the-: de-
scription of the property mortgaged,—fnture
earnings from peérsons not named nor in any
way designated or described,—the cage of Ho-
gan v. Blevator Co., 66 Minn. 344, 60 N.-W.
1, and - similarcases o the. earlier reports;
wonld, on principle, seem fo sustain the mort-
gage; while the case of Steinbach'v. Brant
(Minn.)82 N.-W. 631, points'in the other di-
rection. But, ‘aside from this gquestion, it is
clear that cliimant ig entitled: to the indebted-
ness by virtue of the order before referred to
and its acceptance by “the garnishee.’ Such
otder ::_1nd- deceptance operated as an -equi-
table "assignmert- of the debt. Williams: .
Pomeroy,- 27 'Minn, 85, 6 N. W. 445; . Lewis
v. Bush, 30 Minz. 244, 15 N. W. 113; Conroy
v. Ferree, 68 Minn. 325, 71 N. W. 883, It is
troe that theré 15 no evidence that-the ordexr
was filed With the proper town clerk, as it
might have beer under chapter 268, Gen.
Taws 1899, but the good faith of the transac-
tion was abundantly shown. The statute ve-
ferred to provides that an erder for: the pay-
ment of mwoney of the nature of tliat here wn-
der consideration ghall he deemed void ag to
creditors unless filed as thersin provided, un-
less the holder thereof estabiizhes the: fact
that it was given for-a valuable considera-
tion, ard in gaood faith. “That the defendant
was indebted-to claimant there is no ques-

tion; nor is it disputed but that such indebt- |

edness was then in - part die and. unpaid.
The order was given-to be applied upon such
indebtédness, and we find no-evidence tending
to-show that either party had any infention
of hindering, delaying, or defrauding the cred-
itors of defendant. It was a business trans-
action of everyday occurrence bearing no: ear-
marks of frand. It follows ‘thati-as claimant
was the owner of the debt in question, plain-
tif acquired no rights therety by:the garnish-
ment proceedings, and-judgment: wasg properly.
ordered fccordingly, - 1. w0 b oL
“The evidenee offered by plaintiff tending to
#how a eonditional acceptance of the order by
the debtor was properly excluded. - Buch ac-
ceptance ‘was not essential to a transfer of
the debi to elaimant, and, even:if -egsential, it

diction by parol ‘confemporanecys agreements
or condftions.. Younghérg v.' Nelson, 51 Minn,
172, 53 N. W. 629. For the same reason the
evidence offered to show the . 'conditions on
whicl the order wag given by defendant was
also properly excluded. ‘No fraud suffcient
to invalidate the order was pleaded, nor did
the proffered evidence show guch frand, If
hig contention with respect to the agireement
under which the order was .given be true,
Dlaintiff has a cause. 6f action ‘againgt the
company; at least the evidence offered tends
in the direciion of showing that, in part ¢on-
sideration of the order, the agent of claimant

who procured it agreed topay certdain labor-
ers to whom defendant was indebted, plain-
UIF Deing one of them. 'Such evidence shovws
4 consideration for the: order, rather than itg
fraudulent procuremsent, R

- 'Thé suggestion that the onder is, invalid he-
cause of the invalidity of the chatiel mort
gage in performance of the terms of which it
was given is not ‘sound. vén if the mort-
- gage was invalid apa unenforceable, we Lknow
of mo rule of law that.would render mill and
vold a voluntary performance thereof. Order
affrmed, " - Y,

SANBORN v. PEOPLE'S ICE-co.x -
(Bupreme Court of Minnesota. Dec, 19, 1960)
PUBLIC WATERS — PUBLIC USH — RIGHTS. OF

RIPARTAN OWNERS — CUTTING ICE—INJUNC-
TION—'DAMAGES*—EVIDENCE—-PARTIES.' i !
1. Under the general law, all persdne have
the common right to enjoy the use of public wa-
ters. for-the cordinary purposes: of life, 'such *as
boating, fishing, recreation,. aud domestic or
individual uses, including the right to take ice
therefrom. = - : : e
2, 8uch ordinary uses .constitute g right held
in common by the .public and riparian ownorg. )
. 3. The cutting and removing of ice in laige
quantities annvally for shipment and gale for
colnmercial purposes from public waters, where-
by their natural level ig materially redueed, is
not such a eomunon right. e
‘4. Riparian owriers, by virtue of their ‘own-
efship and’ possession, ‘have certain -special -
ferests in-such waters not-enjoyed by the publie
in general, the extent- of which -depends. upon
the nature of the shore land and fhe character
and extent of the possession. -~ -~ 7 ¢ v .
5.:If such public waters are . disturbéd “be-
yond. thejr natural condition by the general- pub-
lig in the exercise of the right of common usige,
neither g riparian ofwner nor dther common
user has a legal remedy to prevent the sume: .
6. A riparian owner ‘m&y: by virtue oft his
special interest as. such, -enjoin an interference
with such waters which disturbs their natural
condition, "provided suéh™ owner {g” peculiariy
and -specially affected and damaged thereby: -~
- T..Chapter.-410; - Sp.. Laws 1881, is a general
lasy in its application, and need not be, specially
pleaded, o A
8. By the terms of ‘this law, the watefs of
White Bear Lake are declared o he publie wa-
ters. and it is-made unlawinl to artifieialiy Te-
move any water from the same for any pur-
pose wliereby thi level of such water is materi
ally reduced. - ST e S Cariin
9. Cutting and removing ice for the prrpose
of . shipment: and, sale in distant markets .for
commereial purposes is sueh an artificial taking

was in writing, -.and ‘not subject to - contra-
84 NW.—41

and removing of watsér from ‘snch lake.
1. A riparian owaer upon the lake ‘may, under

1 Reargument denied January 3, 1901,
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the provigions of this act, enjoin the taking of
ice therefrom if such taking results in lowering
the lake below its natural condition, provided
guch: owner is damaged thereby and such tak-
ing is artificial. : .

11. But neither a riparian ownel nor a coni-
mon usar of the waters of such lake is entitied
to invoke the henefit of such law in cases where
the taking of such water is in the exercise of
a commnon right. Lo

12. Tt appearing from the complaint in this ac-
tion that the lake in question was during 12
years lowered two feet below its natura outlet,
and that the acts of defendant in. cutiing and
removing jiee therefrom were sufiicient to re-
duce the volume of water one-gquarter of an
inch annually, and to cause a further decrease
Ly evaporation, feld, such taking was of sub-
atantial character, and entitles the shore owner
to the right of injunction to restrain the contin-
uance thereof, and that the complaint states a
cause of action. : . o

18, There 45 no. defect of parties plaintif in
this action, for the veason that, ag appears from
the complairt, the other msers of the waters
were exercising the right of common usgage,
and that they were not specially damaged by
the acts complained of. 3 . .

14. There is no defect of parties defendant in
this aciion for the same reason as above stated.
Lovely and Brown, JJ., disgenting.
(Sylabus by the Court.y }
" Appeal from district court, Ramsey county;

Prill, Judge. .

Action by John B. Sanborn against the Peo-
ple’s Ice Company. Demurrer to the com-
plaint was sustained, and plaintiff ‘appeals.
Reversed. s

John B. & E. P. Sanborn and Ross Clarke,
for appellant. Durment & Moore, for re-
spondent. .

LEWIS, J. The complaint in this action
alleges, in substance, that the plaintiff now
and for 12 vears has been the owner of, and
in possession. of, certain real estate border-
ing on White Bear Lake, in the village of
White Bear, Ramsey county, Minn:; that the

shore line of said premises along the.lake |

is 175 feet;- that plaintiff has made eceriain
improvements thereon, consisting of a dwell-
ing ‘house, a stable, outhouses, etc., of the
value of $10,000, and that the value thereof
consists mainly in the connection of the prem-
ises with the waters of thie lake. It is fur-
ther alleged that White Bear Lake s nat-
urally a- large body of: pure, clear, .spring
water, covering an arez of 2,400 acres of
Iand, comtiguous. to the cities of 8t Paul,
Minneapolis, and Stillwater, has a reputation
as & health resorft; and 1g largely patronized
jn the summer _'se_aSOﬁ for the purposes of
recreation, pleasure, and.health, {o aceom-
modate which- démand many cottages have
been built on the lake:shore; that the waters
of the lake are used by such occapants, in-

cluding plaintiff, for the .purposes of bhoat-
ing, fishing, bathing, general recreation, and | provements.

for domestic and household purposes. 1t is
further charged that defendant corporation
hag for -more: than. 12. years annually cut
and “removed therefrom more than 78,000
tons’ of ice, and shipped the same to St
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the same for commercial purposes,. is. stifl
engaged in the act of removing large gquan-
tities of ice for such commdercial purposes,
and that, by the opening of large areas of
water to the action of the air, great guan-
tities of water evaporated annually. If is
further stated. that the action of defendant
in go removing the iece for ihe period of 12
years has had the effect of veducing the wa-
ters more than two feet, resulting In exposing
shoals and bars, causing weeds to grow on
the exposed shores, and rendering the heach
and shore unsightly, and unfit for pleasure:
and health. It is alleged that, since defend-
ant commenced to take out the ice as stated, .
there has been no overfiow from the same
through the natural outlet, and that the wa-
ter level has been reduced below the nat-
ural outlet by the sald acts of defendant,
Ag special damages thereby caused to plain-
tiff, it is alleged that plaintiff had con-
structed a bath house and pier for the-re-
quirements of bathing and boating, and that .
when so consiructed the water. at such pointg
was two feet in depth, and as a result of.
Jdefendant's acts, in so lowering the lake,
there has been exposed in front of plaintiff's,
premises an unsightly bar of gand, in width
150 feet, and that in order to reach the .
water it I8 necessary to extend the pier, and
that such improvements are being rendered..
useless, to defendant’s damage of $1,500,;
The acton is brounght io restrain defendant -
from further cutting and removing iece. -
“To this complaint defendant demurred up-
on four separate grounds: (1) That the com-
plaint does not state facts sufiicient to. con-
stitute a cause of -action; (2) defect of par-.
ties defendant; {(3) defect of parties plaintifi;.
{4) that plaintiff has no legal eapacity to sue.
The court below sustained the demurrer, and:
piaintiff appealed. - s
In respect to all bodies of public water, in.
commeon with riparian: owners, the public:
have the ordinary rights of usage. These.
include the right of boating, fishing, and the:

poses. In ihese, respecis, a riparian owner;
has no exclusive or peculiar privileges. There:
are certain interests-and rights vested in the:
ghore owner which grow out of his special:
connection with such. waters asg an owner:

rights peculiar to each shore owner accord-:

the natural- limits of -low:.and high water
mark, by artificial means, not:in the exercise
of rights commen to.gll, unless such act be

Paul and disiant: markets, and disposed of |

'

use of the water or ice for the ordinary pur-. '

These rights are common to all riparian owns - ..
ors on-the same body of water, and they rest: :
entirely upon the fact of fitle in the fee to:.
the shore land. Among such may be mention--

ed the right of accretions and .the right' of A
access, Again, there may be certain special . of interest with the common user commences.
ing to.the mature of his posgession, which io~ -
oludes the .character.and. value of his im< -
It is elementary that the shores -

owner: may prevent an:injury to his land by:

the lIowering or raising of the waters beyond:
such statute. ' On the contrary, appéliant

expressly authorized. by law.:The extent:
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of the injury depends upon the condition of
the shore land and ‘the natire of the pos-
session. If there is a remedy for an injury
caused by the artificial raising of the water
above the naturdl line, thus fleeding’ a tmead-
ow, there Ig also a remedy to prevont ex-
- posure of an unsightly and unhealthy marsh
by artificially drawing off the water below
the natural level. It is immaterial for what
purpose. the shore land is used, if it be a law-
ful use. There iy no distinction in this re-
gpect Detween a farm and a summer resi-
dence, Emp_loqunt of c_ontigubué Iand for
the purpose of pleasure, recreatiorij' and
hea!th, constitutes such a use of adjacent
bodies of public water as to command g rem-
gilty for Ign‘;nteyference with its natural con-
ion. Kimberly & Clar v i i
BN W ¥ k Co..v. ]_E{ew;tt (Wis.)
But, even if plaintiff is in a position
upon _the courts to redress anpinj'ury ct;uzzg
in t]ys manner, It Is claimed by defendant
that it is justified in what it has done, and
_}n 'continuing 80 to do in the'future, be’cause
it is only enjoying the cormmon privilege open
to the public. Defendarnt is miétak’eu in its
view of the nature of the common or public
privilege of taking water orice from the lake
_Suc.h privileges are limited to those 1'ights;
W?llch are enjoyed by the public in ecommon
with riparian owners. This privilege is bas-
ed upon the consideration of itz personal
nature; _su‘ch 4 right as may be ordinarily
used. Any man, woman, or child is aceord-
ed an equal opportunity in the use of such
advantages. The door is shut to no one, if
the means of access have been provided. ]%ut
the very purpose which has caused thé de-
velopment. of the law éstablishing the right
would be destroyed if the principle. wore ex-
Vter‘l_dge,d to protect an’ unlimited traffic by
[s,hlpment to a distant market. The taking of
ice for the purpose of shipment to a distant
market, for the purposes of sale, without re-
gard to its effect upon the common user, is
ot the exercise of a common right, Ilg is
true that public waters are free and open to
all for comumercial’ ‘purposes to the extent
lthat common rights are not encroached up-
on. . The taking of water or ice by common
right ‘'may résult in destroying the souvce
qf supply, and do riparian owner or other
Ccommon user can complain, But when use
18 made. of such water for commercial pur-
poses, not of common right, then the right to
S0 use ceases at the point where the conflict

It is true th&t the public {#S6lf ma A

the right to do that which could ‘noi (ill’lfll-t
wise be lawfully done. Minneapolis Mill Co:
v. Board of Water Com'rs of City of St
Paul, 56 Minn. 485, 58 N. W. 33. But the
defendant dées not claim the benefit of any

invoked to his aid chapter 410, Sp. L

] L 3 . Laws
1881, which declares that White 'Bels:r Lake
shall forever remain Tres and open’ for the

the waters of said lake shall never be low-
ered or diminished by any artificial means,
and be connected ‘with, used, or applied to an¥
uge or purpose, publie or private, by any per-
son_, p.er_'scir_ts, or eorporation, publie or private,
gsliﬂ;lifliha public 1act', dealing with the inter:
e general publie, it 5
essary to' plead iE o and it Rl et e
While plaintiff has a remedy indépendently
of this statute, he is nevertheléss protected
by its ,pr,ovisions.- If there is ahy remedy un-
der thig aet for the taking ‘of the wators of
t:!le lake by the drdinary users by commion
right, the state is the only party which could
enforce the remedy.. But the law-also’ pro-
hibits the taking of water by artificial means,
and 1? such’ taking by artificial means re:
sults In special injury to a riparian owner
as alleged in the complaint, then such owﬁel.:
may sue i his own name to' enforce' that
which is declared unlawful by the statute,
Within ‘the meaning of this act, the taking
of ice as’a business, for shipment to a dis-
t:;nti;] marliet for sale, i§ not an ordimiry’ use
of the waters by commeor ‘but is &
tificial taking. Y COMIION TIght, but Is an-ar-
After what has been’ written, it.is evident
th_at there is'no defect of parties plaintiff in
this action, sinee the plaintiff has shown
himself specially affected by deféndant’s acts
gVD; taf‘em_n:;t ]of his pecnliar rélations to the
er, not shared in ¢ { ‘&h
ater, n gommop_l?y (_).ther ‘s_hore
It i equally cléar that there is
of parties defendant. So far as the ct?ih%?g?g:
gl_s_.closes, the use made of the waters by oth-
¥ persons ig only: such ‘uge ay omi
Tight they are entitled 'in, - ¥ by colpimon
Weé come now to the final posttion” taken
by 1'e§p0ndent, and that Is, conceding all other
questions,” stiil the eomplaint ‘does mot con-
stitute a cause of action, beeause no siibstan-
tial decrease in’ the watfer of the lake has
been shown' as a result of defendant’s act in
cutting iee. The learred trial judge’ seems
to have disposed of the case upon this theory.
Taking judicial notice that’ a ‘cubié foot’ 015
water weighs, in round numbers, 6214 pounds,
and that water expands one-eleventh in frees.
ing, a computation shows that 75,000 tons of
ice, when reduced to water, would amount to
about” one-gquarter of an inch, when spread
over the entire area of the lake, In the 13
years, this would aimount to three Inches:  'So
small an amount of water was considered tri-
fling, and net likely to affect plaintifi*s' prop-
erty. This computation, however,” does not
take into account the amount of eviporation
eaused by removing the ice, and thus éprsiﬁé
the water to the air. It is further claimed that
the constant falling of the water was''due fo
other matural causes, such as the effect of
drainage and tilling of the land. * In'thus con:
sidering the guestion, an important conisides:
ation has been overlooked, It'is Hositively al-
leged in the complaint that during thed2 years

commen and publie use of all” citizens of -

there has ‘beell no" watet ‘flowing ‘out of the

this state; and it is further ‘provided that
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2 ; . he state in
_publie property, held by the state 1
ing below the { to he public property, he tee for public
lake, the water léy'egh?sl‘%iy%cr%%%hén ATl of } ity sovereign capaggxgé ._aga:tililfﬂﬁ B 81’2)':3 N
natural-outlet. - LT this be RIS B2 B0 0| Dse (Lamprey ¥, StBIe, B2 S Hght
turdt - UL . rainfall, snow, and : . “R.. A. 670): and the right io
ihe natural inerease by rainfal the volume, | 'W. 1139, 18 L. R.. A, 670); & the waters
NI d to Increase 148 VOl | fake ice for use or sale, or ‘use o1 the, Waters
D wire overbalaneed by fho | take ice for use or sa hd other tawful pur-
unless the Increase Were Are Y exient ‘the | for fishing, boating, and other v vwatérs
S e hatever exient e to all, ‘and in such waters
natural decrease,  To whatever ¢ fhat éx- | Doses, iy COMMON 1O R, ADG S0 S5~ ial
iy defendant, to that € A he riparian owners haye 1no. specia
water was reduced by de SETING tural | or ice the riparian OWDRers RAvE =9 Dav-
¢ :ed Delow the natu ) . riehi. As said in Ice Co. ¥.. av-
tent the level was reduced below t had | or superior righi. N G FIE
ent, LA ds, if deféndant had | or ‘Mass. 324, 21 N, E. 386: "It'Is
conditfon, In other words, £ water, that | enport, 149 Mass. 323 2l e ey
hes of water, , to he digputed that the prap.
not removed the three e - i hat- | too well settled to g i 4 imon-
) together with wl L B - ds is in the common
much'? dim‘o?vais ?&iﬁeiv the alleged artificial ert*vuin tél}fafgrfha: 'g(ﬁ%}ic have the right to
ever, i q: y,‘ Y A0 o ¢ 1 1 . It wei 1; - TP = A o .'lcut_
e - ¢ in the lake. ¥ cor fishi boating, . v
eva%?faﬁ 01?1”&‘;?:115 ‘irsxufljlﬂebcase of ‘a Tunning | use 1_1391?0;0‘11'53 sJohruzgjle; and other lawful pur-
would be different in ih R 1d be | ting ice for us NS : he’ shore
WL t taken would & that the owners.,of the shor
stream, where the amoun intiff is enti- | poses; and that the OWhers O Buch is
HLIBATE, i Here plaintif 1 clusive right in. them” Sucd |
fmmediately Supp_hed._ 16Tt 1 v asks | have no excl LTIglL MR- A 4. By tuis
: atural condition, and. only. ask in this state, unless changed. by th
led to the natural condition, and +ifi- | the law In this state, unies i
ihea%: the' result be not made worse R decision. Lampltey v. Statlfz, SfuirimcIlrllﬂﬂs}:j
.y it W 1d, as a result of & cattild,
c¢ial ineans. : ip i mot ma- | case it was held, & NS land and
cial 1 ; " ent up- 18 wot’ - ; dicta. in England and
ke Ifqall; : ‘Prgc‘:;tiil;i;g]iis pegsiste'u‘f, and Vle“}’] of t‘jgt%‘fdﬁgﬁ 1;:165 subject, that fme-
terial, e 1 ce. avel of the | in this cot of adanted to. and never
; - he natural level of T : red lakes are not adapted to, and Neves
substantiglly reduces the na s a fall of | andered lakes aat extert for, commer-
SUbSIAant A, : If there was a fall . d to any great extent for, cominel
inke, 1t i8 sufficient. I riline h the- | will be used to e Ty aeedl and. ag
s e -cording to the ma - igati hit they #are used, and a
two feet in 12 years, according . nd- | cial navigation, b A q cities
Constrati bmitted by respo ion increases, and towns apd ciiles
matical demonstration subILTTE ing one- { population increases, anc LOWI il ne still
: ; is charged with causing . ilt up in their vieinify, will .
ent, defendant is cbarge ; h amount | are huilt up ¢ &ailing, rowing
i, 1 p t, While such a Y d, by the people for salling, IOWINg,
twelfth of that amoun At it 1% definite, | more used, by " aléatine  takine
s ench year, yet it Is de " | fisling, fowling, bathing, ‘glating,” taking
averages small for each “will be gerious. i fishing, Iowling, DAaUilng, v 1, and even
IVETAS . if continued, will he ! ter for domestid, agricultural, and ever
pergistent, and, If con t trivial, It is sub- | water « cuthiig ice, and other public
ik i X .. ., , ttmg ice, and e :
Such an interterence 18 10 mages. in such | ity purposes, cutll e " enumerated
T f damages In Sucl y Fich capmot now be énymerate
stantial, The amount Of ' definite | pUrposes, wWnlth Sodue o g over Al
rantlel. - h g £ it-he some def . 1ticipated; that to hand over al
cages is nmot material, i Mass, 357, 6 | or, even anuCIpated, IRal GU under. any
amount. Potter. v, Howe, 3410.0?1%31598- “with | these lakes to private O“HQ;%l:lli’y would he
N. K. 233. The complain gool catse | old or narrow jtest of RavEtITL HVLS OO
these Tequirements, and states a g : a great wrong upon . the public for 1143, ‘1’3
of action. . L ete. 52 Minm.’ 189-200, i?‘l-N'.zZ;m in this
R e Y e deciglon | In B. A, 678, We heartily co
e s it el s . The decision | L. E. - - ‘anticipate the result. of
_ LOVELY. and ]3??3:5(3?“&11 the law as | view, and i elml;lif;nl:i}onan&qgivihg"to riparian
in this case is =0 at varian - to con- | the majority. .o e renson of their .con-
it that we are umable to-c L - reagon of their .cou:
we, understand it 'gﬁit'o?the ‘tourt,  The sub- | owners the pi)wisii’i’?ay'impfo‘%ments for ptl-
exr wit 1h fth'?:'l?gjfﬁisycaisé are that plaintIft is Sﬂ‘;lCthD_ i%oi{%ieir ‘shore propérty, te inter-
gtantia, fac 3 ' ; < A - 5 the vaie use¢ U I N A "le ]1
e + residence on : 1 non right of the people in
the owmer Of & 0 e awith extensive | fere with the common right of the he learn-
ownie s Lake, with exten caters, will, as expressed by the learn-
ghores: of White Bear.Lake, Wil d he | these waters, will, in the case last difed
P tg thereon, and b sidee (Mitchell, J.), in the case last gited,
and valuable 11311)10"613..13“, . ofendant, a | ed judze (Mitchell, EA g blic for
A training defendant, ¢ s ¢ eat wrong to .the public 30
seeks an ipjunction TesUa LTS L v sale to | result in “a great wrong ich eannot perhaps
tion encaged in storing ice for sale to | Iestt hé extent of which cannoi perhaps
corporation engage e - distant | dll time, the extent of Wigen. -2 ticipated.”
carporals % Wl and other _ : : nerated, 'or cyen  anticipate
the ;feogilgmotchiéinf’a()l_. vemngving ice there- I}EW ;Jle_d_i ;r;ﬁg{;}a;:;é,ih Minneapolis, il
DOIRES, O meceted equitable claim that | it wa , ' Com'r ity of 8t P
JOJILES, FIOM srted equitable cla S Baard of Water Com’rs of City ALY
from, upon the asserted.eql the lok - | v. Board of Wa : “right
O, BPTAE T ver the lake one- | ¥. DOALG UL YRS T - W. 83; that the “rights
ite acts in that respect lower ien- | 56 Minn. 485, 38 N. W. 33; i rntel
}Egsu&%of an_juch each year, and fend to ren 3? riparian owzers in and to ?u%!llcé v:)?lt;ll}‘z
L A rdinate and inferlor fo the pPuble
are submdmi If s further’ held in fhat -

der its shores unsightly and the Iake_'_unﬁtoflgi
i)léasurei he ot helo‘? hel%ﬂiﬁ tt;cn}:)e gam— uses thereof,
Niaini presented no equities; _
L ¢ lowering of the lake
age resulting. from a4 I0W g the 12
o:gjé-f'o'urth of an inch each year, 1ﬁ_:am0;l-1'1§_.=1;g
t6 a damage or injury atf all, was too. tri fl i e
:to warrant the. serious. Conslgelgtlo?gégeml reco'gzlized.” Stuch we b.eh?“? .t‘_) beande bér_.

N staiped the, eral |1 T eont in Wisconsin, per
court of .cquity~and S ; iSority of | everywhere, except 11 ¥y IS itle to the
oo . L n madh Tave g ther. states, where the title to 1h¢
demurrer to the compla - rse | haps some other states, re the 8

: : 5 trary, and reve T e dtiore. owners,
thig court hold to the con We thi as- | bed of such waters is in the shore owners.
fhe leur i, o moinle and 1ajori injon gives faint recog
he learned district judge. G ] The majority opinion & Inint yecostl
téocia‘ce’s are in.error, both upon Pl_lPlee and Hon to thig principle, but av_oic_clilsé o‘lrfii lsu}?;z: .
t o .. ta ) N rical 1t ; ( WO T1CS, .Y &
B s dou t W'hére:‘the title to ‘the heéd | able logical results on tw
" In thogé courts where the title to

from public. waters a supply of water for-

g A ag ivers is held to be | First, Tab s oSty - sersonal, and niust -
o n_awgtagg:tg;zsagg :ﬁZfedf are also held | waters is individual or perso SRt
in the state, the W thereof are glso,

case (Collins, J) “that the right to draw -

i ‘cities in their vicinity I3 .
the ordinary use of cities In inelr vi by 8-
ts'uch 5 public use, and had always leen so -

First, that the right to take ice from gucl

Minn) SANBORN. v. PEOPLE'S-ICE €O, 845

be limited to quantities sufficient for personal
or individual use¢; ‘and, second, that thé i
parian owrner has in fact Special and exelu-
slve rights 10 such waters, measured . and
fixed by the character of his' improvements
upon the shore property. . Wé regard both
theorles as unsound, fallacidus, intmica] to
the public good, and the Iatfer ‘théory as judi-
cial ‘class legislation of ‘a very profouriced
type. [The majority say, An speaking with
reference to the vights and privileges of’ the
people to take wafer or ice from ‘public
waters: “Fhis’ privilege is based upon the
consideration of its personal "nature. Any
man, woman, or ‘child is accorded an equal
opportunity in the use of such advantdges.”
The cffect of the holding in thiz ease is to
lioit the privilege o personal necessities.
None 'of the authorilies make ‘any soch “dis-
tinttion. They, 41l hold that ice. may be
taken for use or sale, ‘and we have fornd
no cage where the' right has been - confined ‘to
barsonal or individual uges. The Driceiple of
law applicable to fishing or fowling is applied
fa the water and ice cases, and no court ever
has lmited the'vight fo fisli ‘or hunt gamé to
personal necessities. - o
But it s held in the majority ‘view that a
necessary distinetion exists ag to, theé limit of
ihe Wse by the public; and that ice calnot
be “taken By the public from thesé lakes . for
such use it unfimited quantities, atthough we
are left entirely in the dark as to what would
be 'a proper br-l_im_ited use, as distinguished
fromi ‘an’impioper, and unlimited use, The
Iegislature has Hot regulated this subject, and,
If this court can do so, its tonclusions ‘must
rest Wwholly upon the facts dg alleged ' the
complaint,~that the quantity taken by de-
fendant,—“moré than 75,000 tons anrinally,—
after storing a large portion of ‘the same in
ice houses for {he time being; It Has shippea
away to St Panl and ‘niove distant ‘marts
of _commerce, and disposed of the same for
commercial purposes, at Temiote Doints from
thie shores’ of said lake, wheire no part or
Dertlon of ‘tlis same can be returned. to the
shores of said While Bear Lalke” And while
other caises ag Sef forth i tlie complainf,
and conceded, have lowdred the lake in qies-
tlon' to the exient stated in the ‘niajority
opinion, yet it was ‘admittéd “by counzel o
the hearing that the removal of ice there-
from by the defendant against whom the in-
Juretion is sought had ounly diminished the
shore.line, by its acts, onetquarted of an inch
cach year, which setms.io'us an insuffcient
basis to entirely destroy 'a valuable.business
by injunetion, simply because it might be.-un-
reasorable in a casé where no limit has heen
fixed upan-'tilecommion right. IR
The gdsy solution: thaf suggests. itself, by
reason of the capacity -of one person to take
inore ice than another, where no limits are
Preseribed in the law, is nt by Injunction to
restrain a right which is common, and the ef-
fort to do so In thig -case gives to the shore

] tirely upon the extent of -his improvements;
and thig Is the contention of the appéllant,
for upon no other ground can the relief grant-
ed be sustained. And the majority opinion
Is an adoption of the doctrine, that the ¥-
parian owner,. by reason of extensive im-
provemients upon. Lis, property, placed there
for, comfort and pleastire ‘during ‘the ‘summer
season, has special rights and privileges su-
perior 1o, the public, and,other, but loss pre-
tentions, shore owners, who have not made
improvements of flie gamo character. 7
We are unable to give ‘weight to those ¢on-
slderations which control.the majority of the
court, We regard the public waters of thig
state as’the, common . property, ‘of " all .the
people to the extent 6f such natural and rea.
sonable uses as.the necessities of life Te-
Quire, and, it seems fo us that such uses by
the common people aré a reality rather than
a legal myth, and paramount to the individ-
nal whims, caprices,’ and. pleasures of ‘those
who adapt their own Droperty fo Inxuries.
Compared to (lie practical benefits whiclt the
use of ice affords to the inhabitants .of the
cities adjoining White Bear Lake, the ad-
vantages and pleasures of .any shote owner

are insignificant, And when a step is taken
in the . direction of -destoying the rights of
the many for the: exclusive “benéfit of ‘the
few, by means of an injunction _1'e'_st1'aining
thé cutting of ice which will result in lower
ng the lake only cne-fourth of an ineh, it
seems to us that there is a plain requirement
for'the application of the rule, “De minimus
non, eurat lex.” . If the right to take iee is
a public right, ag: conceded, this court liag
1o authority to say how inuch ot how Lirile
40y Dersol can take For public use. In the
absence of legislative regulation, if any an-
reasonable use is made of public waters, and
a public injury follows, the f_rémedjf_beloglgs
to. the publie, ag in Other eases. of ‘public
wrongs and nui"s'ances'.',‘i Inhabitants of West
Roxbury v, Stoddard,.7 Allen, 158-170. But
to.concedp that ice may be taken from these
Iakes for comtuon .uie by “every man, . wo-
man, and child,” and to hold that such right
Is Nmited, or in thig cage denled, to the de-
fendant, without fixing the limit, 1s, in effeet,
to give to tle public a privilege which. they
cannot enjoy. But if the. nécessity for tlie
use is the fest,—and we apprehend. that the
legislature and the courts. can.make no otlier,
—there is nothing in the complaint that char
ges any unreasonable ‘usage beyond. such
necessity, or extends such appropriation far.
ther than the natural ang ordinary uses to
which the, commodityis applied; and we do
not suppose that any one wiil claim that an
unhecessary of unreasonable use will he. as-
sumed where it ig not alleged.” Ifice, cannot
be taken in the way.adopted by defendant,
as-set forth in the complaint, for use by the
residents of the large cities adjoining White
Bedr and other lakes in their vicinity, there

owner a Special privilége, which depends en-

would seem to be but one resource left—

to Tuanufactore thatl_t'iéomp_lgdity,_'as in sout:
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sive, and a° deprivation of ‘ifs !b_engi?t_s”jct')
‘many; and, if the éomplaint which is’ up-

ern climates,;—\ivh_iéh would be very eXpen-

“in this case furnjshes’ the criterfon of
i]iilil?t&lﬁdn't() be applied,” the means even of
ice manufacture must not be taken f_r(_mil:
the lakes 0T streams, but the consuier mltli‘
depend upon the beneficence of heaven, rath-
or than the ‘bounteous earth, to furm_sh_i_ra;n
for that purpose, before It hgs fallen 'm'i?
these waters and become a palt__theleot.
This rather far-fotched concluision seems ;
us but the logical reductio ad alz&‘sgdgmg

: im presented in'the complaint. o
m%v(:a;hofm long hesitate to raj‘ccept aq rg‘ﬂe
that would work such an Tnjustice to the_ 111;
nerent rights of our people, and we do t:lil"()"
see any particular force in' t]le d_ls.tlvl_lc .OAE
between the right of the indwulua} 1-“]113.;
the cities adjoining the lake to take. Wsill 'er
or ice therefrom personally, and forbids 1}131:
the same right when derived through ‘E_;_}
customary metheds. It requires ne stre; U ;
of faney to recognize the Well-knox’V}l_ ac_
that but few take ice from the pub}_;e_\_g_a‘
ters, and place the same in reeel_)tae!es }(1)1
their consumption. The use of ice b?' the
citizen, which is alm’o_st as 'n_eces_s,s.uy a:;
water, depeuds upon the 1nfcerver§t:1on of
those who are eng_aged‘in_’ﬁhe bus’.me's.s= _(g
cutting and sforing it for delivery to priva 2
persons. In g measure, sucI_.i persons are,
the agents of all who mneed ice, and {)}tl)qn
whom the people rely and depend to o i@};in
that necessity. Such'a course 1‘fedg¢_es the
price of the ‘commodity, auq_ fu_L_’ms_hgg pene};
fits much more advantagequsly t_han if egch
individual was required to do that “Ih__l(;: :
many are not able to do.  And if the 1.)1'1‘V£111 te
individual has a Tight to take ice fgl his
own use, and sevetal ‘eann_oi.: do th_e': same
thing through another, 1t is; in t]:_xe way ge
live and move and have our ‘being at the
present day, a very barren 1_-1ght_ to each. it

We ‘do not think there is any Welgi' :

in the suggestion that there is Do outle
to White Bear Lake. It is eonceded to be _i,
public body of water, and the fact _that hl
has no outlet is wholly ‘jrrelev:\:!_lt ,‘fccr t e
question. The truth u_ndoubt'ed}y is that th_]{s
lake is fed by springs, and, llke many o!th_ers
of the public waters of this sta_te, by’ rea-
son of the cultivation of the: soil, evapor_a;
tion, and other causes, has to some ext_enl
receded in ‘the quantity of '1_ts ‘Water_s, al-
fhough by acts of defendant to no grea‘_c_er
extent than three inches in 12 years, or one

i ears.” " 7T S
fmf)[j:h;npr?gcisgﬂes which wé have stated above
are ‘not new, buf:\:il_'e supported by an un-

proken line of ‘authprities of the most 11':;-

spectable courts “in “thiy ‘country. un7,

Waters (3d Ed.j 191; Braston _,w_nijc\_e Co,, 77

Me. 100; Woodmal v. Pitman, 79 Me. 456,

10 Atl 3215 MeFadden v, : Ice Go._,__Sﬁ_Me.

819, 29 AL 1068; Inhabjtall_t!f: !gf I__to:«bunj

v. Stoddard, 7 Allem, 158; Paine v. Woods,

84 NORTHWESTEEN REPORTER, (Min

53% Wood v. Fowler, 26 K_an._ 682; Bosse
v. Thomas, 8 Mo, App. 472; §1jown V. Guf.é
ningham, 82 Iowa, 512, 48 N./'W. 1042, .

. ROACBS3 T ‘ _
L‘The' majority opinion is bised in part on
chapter 410, Sp. Laws 1881, and it is urgid
that the taking of ice from th}s_ la};e .an:}(mnhs
to an artificial Towerlng thereof, within t i
meaning of that law. While it is true tha
all public waters belong to ‘the state ag trus-
tees for the whole people, and_that the. legllis-
lature may regwlate their use, yet, if the
statite reférred to gives the right to _prohl_b1t
tlie common use in opposition to _those.p_a_t-
ural rights of man which transcend even
the counstitutional right of the ‘c11:1zen, it };s
invalid. Upon this' subject we, adopt. t. i;
verjr vigorous and 'approp_1jgte 1;Lrjtguagg__ 0
My. Chief Justice Beck in Brown v. Gun_nmi-
ham, 82 Iowa, 516, 48 N. W, 1042, 12 L. R. A.
585: “The government has o more p_ropir-
ty in the water than & riparian owner pr__iéh e
public.' The beneficent Creator opqned th’e
fountains which filled the. streams for the
benefit of His creatures, and has b_estowbgg
Tio power upon man or governinents crea
by man to defeat His beneficence. Of cqmgf,
tﬁe use.of the water may be regulat‘ed _by e
state, but the state may not forbid its use
to the people. ~As streams _of__ water begin
ex jure nature, they are subJect, as tf)_course
and use, only to nature’s law.” E_But it seeplzlls
to us perfectly absurd to attmb_ute to 1:i e
legislature, in euacting_:th}s statute_, an 1?1
tertion .to prohibit or guard ag,:ams_t. t e
minor results that follow the cutting of ice,
as is charged in the complaint. The cases
cited in the majority, opinion _19 support of
the views of the court do mnof, in our judg-,
ment, sustain its conclusions. ) 131 the cases
g0 cited it is held that a direct-injury or tres-
pass to tHe riparian (Jiw_ne_r, ‘caused by the
interference wiih the natural course of %:Ee
wafer, is the subject of legal rgmedy._ e:
distinction between those cases and the cne
at bar seems to ug apparent. It is the broad
difference ‘between the act of a trespasser.
interfering with the natural flow of the
water and a person exercising a comm.o;;
and patural right. The order of the iria
court shonld be affirmed. )

T. I. CASE THRESHING-MACEH. 00. v. Mc-
S EINNON. « ‘

SALE-WARRANTY—ATUTHORITY. QF AGENT.
1. No particular form of words is necessaryi_
to constitute a verbal warranty of perggga,
property by the vendor on its sale, providing

g did rely. .- BT ERTRETE
mgﬁtmilg net esgential that; the pl.lrchase‘xt:_ gg_
persopal property on the trial ‘testify t’h'ahj‘éh"
relied upon the‘assuranice by ‘the vendor tvcznces
constitutes-the: warranty,-if the circums

108 Mass. T60+ Hiftinger v, Eawmes, 121 Mass.

®0.

(Su.pr.érln.e Géurt of Minnesota.  Dée, 20, 1900.)

‘ ( : ial- fact af- -
e an assurance of a° material : -
E];ggiengb its: quality upon which the pm_ehaselt-

are such ag to justify the: inference that he -d_ié.'

Minn.} J. L CASE THRESHING-MAGH. CO. y. McKINNOX. o

3. A general agent who has. -pewer to gell
property for his principal, in the absence of ex-
press restrictions upon his right to warrint the
saine and notice of such restrictions.to the pur-

Ehaser may be presumed to have authority to
o so,

|-trial, denled that the sale was made to: de-.

fendant, or that he made any assurance; in.
‘the nature of a warranty or otherwise, as to
:the capacity of the engine.. In this respect

{ r L -| there was a clean-cut issue of fact. between
4. Hvidence in thiz case considered, and held e o y :

suflicient to support the verdict,

(Syllabus by the Court,) Lo

Appeal from distriet court, Polk county;
William Watts, Judge. - ‘

Action' by the J. I Case Threshing-Ma-
chine Company against John R. McKinnon.
Verdict for defendant, From an order deny-
Ing a new trial, plaintiff appeals. * Affirmed,

H. Steenerson, for appellant. A, A. Miller,
for respondent, .

LOVELY, J. Defendant was the local gales
agent for plaintiff’a threshing outfits at Crook.
ston. At the cloge of the year's agency he
was indebted to plaintiff for extras and sup-
plies, but asserted the right to offset on the
settlement damiges sustained by him for an
alleged breach of warranty. in the sale of g
traction engine which he ciaims to have
burchased of his principal.” At the trial, de-
fendant had a verdiet on his counterclaim
for $145. Upon a seitled case plaintitf’ moved
for & new trial, which was denied, from
which order the whole evidetice 1 brought.
here on appeal. = . ‘ : N
. We have carefully reviewed the whole ree-
ord, and find that the only issue raised by
this’ appeal involves the sufficiency of the
evidence to fairly support the verdiet. It ap-
pears from the evidence that defendant, as
local agent of the plaintiif, bad received an
order. from third parties (William, Fred, and

W. A, Reitmier) for an enigine and separator of
a certain grade and ‘chgracter, whieh order
was declined by the plaintiff, who refused to
sell the same to the Reitmiers upon the ground
that it was not satisfied of thelr responsibility,
Defendant then went to Grand Torks, and had
an interview with the general agent of the
plaintiff at that place, and urged him to ae-
cept.the order for the machine, stafing that
he was perfectly satisfied of the responsi.
billty of the Reitmiers, and would be willing
himself to gell the machine to them, Ae.
cording to defendani’s testimony, the general
agent (Cleary) then offered to sell the ma-
chine to defendant, to which defendant
agreed, and then inguired of ‘the general
agent if the engine had poswer sufficient to
run the separator, when Cleary assured him
that It had ample power. Defendant claims
that upon this assurance he concluded the
sale, and purchased the outfit himself, and that
It’ was afterwards shipped to him: that he
sold it to the Reitinlers, and paid plaintiff
for it, but that #t turned out that the engine
was not. capable of running fhe’ separator;
that it lacked steaming eapacity for that pur-
pese, and in that respect there wad. a faifi-
ure of the warranty made to him' through
Cleary, which. diminished the value. of the,

the general agent and defendant.’ It is claim-
ed on behalf of the plaintiff that defendant
had notice, by. reason of the contract being
‘between himself as local sales .agent- ang
plaintiff, that agents had no right to warrant
Plaintiff's machinery, exeept in writing; but
Cleary was & general agent, and there ig
bo evidence that defendant had any knowl-
edge of the relations that existed between him
and the plaintiff, and there is nothing in the
local agency contract that required defendant
to assume that the same. restrictions were
placed upon the general agent as upon himself
10 the limited capacity in which he acted, and
the general rule. of presumptions as to au-
thority in an agent authorized to. make g sale
would apply in. this ease. . Tice v. Russell, 43
- Minn. 66, 44 N. 'W. 836;, Ameriean Graphie Co.
¥. Minneapolls, St. P. & 8. 8. M. Ry. Co., 44
Minn, 93, 46 N, W. 143; Oster v, Mickley, 85
Minn, 245, 28 N. W. T10. After the alleged
.sale to defendant he took an assighment of the
plaintift’s rights against the Reitmiers, and
afterwards commenced suit against the latter
upon thelr -defanlt to pay for the outit. In
his verified complaint in that sult, which was
drawn - by ‘defendant’s attorney, there is 4
statement that the machine had been sold by
plaintiff to the Reitmiers, and that the claim
against the  Reitmiers had been assigned:-to
_defendant. This guit was' afterwards ' dis-
-continued, but the complaiut therein was of-
fered and received in evidence as tending to
_contradict the defendant’s statement that he
had purchased. it himself. While this evi-
dence is. quite Inconsistent with the elaim
that there was a gale : from- plaintiff to
defendant, yet it does not conclude the lat-
‘ter from showing the real facts. as they
actually éxisted. This fact was for the ju-
'y, and we canmot see, In reviewing the
whole record, that defendant's eonduct in
regard to. the seeming’ inconsistency betweén
bis acts in the effort to collect pay from the
Reitmiers #nd bhis alleged previous purchase
from the plaintiff is so absolutely irreconcil-,
able with the aileged sale. and warranty of
the maching to him, as shown by his post-
Uve evidence, that we must, as & matter of
law, set 'aside the verdict on that- account,
Even if plaintifi“s statements were inconsist-
€nt and contradictory to each other, it wasg
for the jury to_weigh his testimony, and say

‘at which fime he told the truth. In.re Hess®
Estate, 57, Minn. 282, 69 N, W. 198 The as-
surance of the general agent that the engine.
.was ample to run the separator was. i re-
sponse to an Inquiry made at the time. of the.
alleged purchase, when the outfit was I Wis-
.consin, and defendant might reasonably have
relied upon it; and it fs not improbable that

engine to the extent of $4l0, Cieary, on the

‘such assurance was acted upon by him, Tt
is well settled that no particular form of.




