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and that, keeping in mrind the. difference
in thefacts, and 'the distinction: beiween
what was essential to the decision of the
respective cases and w hat is mere dictuim,
this case is nof overrnied by Wilhelm v,
‘Sehmidt, 84 1k, 187.. We therefore conelude
that the law of 1llinols is that the taking
of.the dabtor’s promissory nute for a pre:
existing . debt. is prima facle payment,—
that s, operates ag payment and extin-
gnishment oithe original debt,—unless the
parties. have. agreed to the contrary;
swhile the. law of this state js that it does
got,-unless the-parties have agreed that it
shall have that effect, - Of counrse, we do
nnt mean that the agreement to make the
case exceptional must be express, fur in
either state such an agreementinay he im-
plied :from_ circumstances; hat what we
dp ‘mean is that where, as in this case,
‘thepe ig nn eXpresa agreement on the sub-
jectg.and no cirecumstances from-which an

agreement can be implied,—nothing but .

the bare fact that the note wus given and
received,—then, in. lilinois, the note -ex-
tinguishes the.debt, while in- this state it
would not, unless the note jtself ig paid.

.. The - question; then, remaing, whieh ap-:
plies-to this case,~the law of 1llisois or:
the law ui Minnesota?  There is no . eon-

droversy as to the general rule-on the sub-
ject, the only difficulty being as to its ap-

plication. - In respect to all guestion as to |

forms or methods or conduct of process-or
rerredy; ineluding mere rules of evidence,
the lawof fhe forum governs butthe set-
tled doctrine of public Iawisthat personal

contracts ure to-have lhe same validity, |

interpretation,: and - obligatory. force .in
every -other conntry  (unless aguinst its
publie poliey ) which theyhave in the coun-

try. . where. they: were ~made. . 2  Kent, -
Commr. Y57, 25%. . The lex Joci contractus

{referring to’ the place of the seat of the

contract, as distinguished from - the place -

where it may casually happen to have
been . signed; and which muay. govern in
mere matters of form oi solemnization) is
prima f2eie-that which the parties intend-
ed to.apply, and therefore thelaw which,

in fhe absence of vireamstaneces indicating -
a different. intention, ought to. prevail in.

all matters pertaining to the right and
merit-of the contract,.or what the civil-
jans. called “naturalia contractus. ¥ TFhis
doctrine is perhaps ag clearly and tersely
stuted by TinDaLL; €. J., as -any one, as
follows: “So. mech of the law agatfects
the rights and- merit: of_the contract—all
that relates ad-lites deeisionem—is adopit-
ed from. the foreign country s and so much
of the law as affeets the remedy anly—all
thut relates - ad lites  ordinationem—is
daken irom thelex ford, where the actionis
hrought.” - Huber v. ‘Steiner, 2 Scots; 304,
Qf course he . was gpeaking. of .personal
contraets. 'Fhelaw of the place of mak-
ing the contract, if it is to .be there per-
jormed, enters into and:forms - a.part of
1lie . contrari: as to all-questions ‘touching
jts obligation and interpretation; as, for
pxample, whom: it binds, and to. what ex-
tent: swhat 1s included and what 18 ex-
¢lnded: . Whoever contracts in a eountry
ju.presumed to konow itslaw, and what-
ever he does ot express plainly he refers
to theinterpretation ol the law, and. wills

(Ming.

and.intends that which the law itseli wills
and intends.  Tnis is<incinded in the voun-

eiples to the case in hand, we are.of opin-
fon that the question whether the giving
of these promissury notes operated as a
payment and extinguishment of the ante-
cedent deht is one which goes to the force
aud effect of the contract itseli; and is not
a mere role ol evidence, and therefure the
law.of linois appiies, To hold otharwige
would, it seems to us, be to.make a-con-
tract for parties different from that which
they made for themselves. suppuose, for
exampie, as in this case, the contract is
made in Illinois, and the party gives his
note for an existing debt, withpat any ex-
press agreementas-to ity effeet on the

“original debt, and -in the absence oi any

circumstances from which ‘any agreement
to make the cage exceptiohalvan beim-
plied. By thelaws of that state, with ref-
erenice t0 which hie presomably contracts,
it” extinguislies the “original debt,” and
‘thereafter his only liability i on his noteé.
But if heissued in this staté on the origi-
nal debt,if our law g to apply, he is liable

the contrary. BSoppose,. ol the aother
hand, the contract s made in Miunesota,
and, the note not being paid, the creditor
giyes on the original debt in 1ilineis; If the
law of that state appiies, his. setion must
fail, althongh he took the note in reliunce
on the laws of this. gtate, without-any in-

the original debt. .1t seems toas that this
is ore Enan-a -guestion of remeédy: but
woes to the pight of ‘the contraet. So far
as we can_find, New Hampshire is 'tho
only state in. which the gquestion:in this
precise form has ever been passed on. - It

where the note was. given which applies.
Ward v, Howe, 83 N. H. 35 - Ree, alsc,
Peekur v, Kennison, 46 N. H, 488,’and Gl
mun v. Stevehs, 63 N. H. 342, T Atl. Rep.
2092 The ductrine of tlise ¢ases is cited

James, 193 Mass. 36, although not an-au-

the reason that some of the points raised
woeuld naturally have been otherwise dis-
posed of had.the court congidered that
they involved merely arule of evidence; to

Hoadley v. Transportation Co., 115 Mass.
304, und at first sight it would seem.more
nearly an anthority in his tavor than any

ed, we think:it is elearly distingnishable
from the present. The guestion there was
merely one of evidence of plaintiff’s assent

to-the terms of the bill of lading. .-

add that we are of opinion  that snfiicient
foundation was Iaid far the introduction
of secondary evidence of the contents. of
the letters from plaintiff- to - Thompson.
Plaintiif had done. all -that it could do.to
procure the originais in Thompson’s.pos-
gession.  He was beyond the - jurisdiction
of the court, and eould:not be reached by

A

tract, withouat being expressly _mengiuned,
by vperation of law, ADplying tihese prin-

notwithetanding his implied confract to -

tention - therehy -to - diseharge. or release.

ig there held that it is the law of the state.

approvingly. in Pars. Cont. - T19: - Elg v, .

thority on:the question; i suggestive,for :
be determined by the law of .the foruo . :
Counsel for plaintiff relies greatiy. on -
athet -case eited. - Bat, without consider- .

ing whether that ease was rightiy decid- -

With reference to another trial, we may:

proeess. .- When . his deposition was being

Minn.;

takenin Kansas, onhiseross-exami ion,
piaintifi ual_ied for: the: pmduetim?%??t?é
letters, wkhich: Thompson positively re.
fosed to do, and in guclrterms as to indis
cate clearly that he was .acting in the in-
terest of the defendairt.: It is not material
1?mt. his deposition wasg being taken on
motion of defendgaunt, and..not of plaintif,
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! i.'. ‘Inlle?'ch.bffth'e tirst three towns in the
"l'bt there appear, as in thisinstance, oppo:
sitethe nawes of the owners and the gov-
ernment. subdjvisions of -sections or quars
ter sé¢tions, fizures under the heading- of
“Lot” and " Bloek,” i 5t
o ; oek,” which:-eorrespond to
1 fipures: under: the . headings: “Sec.;?
e

lists of the towns of Cedar Lakeand Craed:

Steph; Dig. Ev.art. T4 Order afirmed. - Acres,” cover' similar. nuirerals inthe

(52 Midn. 1) L
- DAVIS v.-HOW. |

{Supreme Conrt of Minnesota. _I{an.. 'G, .1.89.3.)

-.-PUBpchme_' OF: DELINQUENT TAX Lisv—Surri-
DL :CIENCY. OF. DESCRIPTION, Co

- Whore, ttv-a published tax lis “deli
publis x list -
anent- lands, the:deseriptions in:each grf\viﬂ}‘)?p

it River, which Lmmeajately: precede th

of - Bagle Creek. There do In ut appegi
to" be any general “headings™ applicablé
alike: to several of the towns, hat thelist
for each town. appears to bg intended to
be separate and independent of The others,
and. cowmplete in.itseli; but unless we are
permitied . to ‘refer to. the description 1n

purported to-be complete, and. in_on ip | the township immediately préceding

ini e, | one townshi i e ! ately’préceding, and
cercain. Jand s’ doscribed. WET @ goneral | {iom @ Gaer v i e o abbrevia-
aption indicating township and range, .as the | mon o8¢~ there used in the place o the

e . Lot. ok
SOW.I4 of 8. W 1 of B0 Dah

rumernls were “Sec.” anid “Acres.t s
¢+ (Syliabus by the Court) . - a

- Apweal from distriet.'cciu'ljt._'Scbtt'éoun.-

ty; CabWELL, Judge -~
. Action’ oy O, B. Davis'aguinst David 1.
How to deterininie the adverse claii ‘of
defendant to certain real p:'opé:r‘ty in the
county -of Scott, b possession of plaintiff
Defendant relied upon a tax title.’ The
action was tried befoie the court without

& jury, and ‘judgment  was  ordered for

plaiotiff. | Defendant ; " the
jndgment. Afrmeq, - Wppeals from the

Southworth ‘& Coller, for ‘app: 4
Tittle & Nunn, for 1',cesrmn_’delflg.l _app_ellaqt_.
. Vanpeksvre; J. . This appeal involve
the validity of a tax title, Ee{ld by}n('lt;?;r‘;zﬁ
fa‘nt, upon gertain dands in Scott county
The question- raised - is in regpect. to the
s_nrﬁ('_wncy_ of Fhe degeription of- the par-
Heularlands qn - thepublished . delinguent
l}st for theyear 1879 and prior years. The
list contained deseriptions. of . farming
lands, as well as town lots,in the va'riong
townsf:lnps ‘of the county. The tands in
queutmg here are situated io the town of
Eagle Creck, Precediug thelist of . delins
quent Iun(}s An that tuwn, there appears
the lists - jn the .iowns of Belle' Plaine
Blakely, Cedar -Lake, aad Credit River.
{1(1) %Jhetiho w1 of- Eagle.Creek Jands claimed
f_uil-rJeWS :nse in qqgstmp w.e_re f}e.s.crii-}ed- as
. TOWN OF EAGLE CREEK, :
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f 8 W. L A0 held - de
feetlive and instfficiént, though in a'pt'éce'dilreé,:
township the headings-over similar. colzmns of

word “Lot,” which is evidently intended
t“,. be pl_aeed over this eolumn, . though
printed out of Hoe, the description of ‘the
lands in quextion must be deemed. unintel-
ligihle and incomplete, within therale in
-gipp‘,‘v. Fernhold, 87 Minn. 1337 .33 N. W,
l'e,p.‘ 697, But' we. do not think the land:
:u](]e_r was catled-upon to so interpret the
deseription, or-to refer or connect it with
that ofthe preceding town.. The list was
P(_:t_- sufficient to require thelandowner to
anawer.  ‘He was.not, therelore, In default

and the Judgment was noadthorized and'
L_l]e sale void. - Judgment afirmed; ...

BT T Y (B Vi T
.LAMPREY et.al, v. METCALF et al. >
Cart o (two cases): N _ o
(Suprlgnlle Court-of Minnesota. - Jan, 10, 1803.)
;E;’tiBLIC‘LAST'IDS;_GR.ﬂL_'\_T;I‘S—RIPAHI;aN.:.RI.(:}.H’I% .
1. When the United States has dispos:  of
3 bt T b 5 8
t_hete_ 1{3.11513 bordering on a meandered lake?%g;c}jﬁ%
[k} : ‘without reservation or restriction, it “Has
nathing left to convey; and any patent thereafter
issued for'lund Torming the bed; or former bed,
of the iake, is voidand inoperative.: - = o G
L2 \V}%el‘e.‘. ~the: United. States: has. made
%‘T-‘alfts, without ressyrvation or restriction, of. pub-
lie. ands bounded on streams or other Waters,
] fe ]?uebtmn whetlier the Iands forming the heds
of the waters belong to the' state, or to. the pivi-
glgstnocfl th}(}e réiarmu lands, is to be determined’
lauds3}¥e.. ¥ ‘the law (_’f the sfate in lwhi;:h: the
- .3.The same rules govern the.ri; of 1
. . the rights: -
Earmn ovners on lakes o other stiliglggfecl’é I&;.lé
ifvem the . rights .of  riparian = owners . on
£ redms. Hence, 1f & meandered Jake 1§ *non-
avigable,” in faet, the patentee of the riparian

| tand fakes the fee to thi centfer of the lake; ‘but,

if ‘the lake is “navigable™ i fact. its waters

: , its wat i
beccll be]ong to the state, in‘its sovereign cz%?tciiltnjil
%ﬁl tvl‘le {'}p{tl'mn.pater}tee +takes the: fee only 1o
: e _\V.].t:fh line, but with "all the rights incident
? Eipﬂilan owneérship on navigable waters, in-
g &1 illll_l%glﬁ 1g%hﬁ.to.laccretions or relictions form-
o | gf rom iva—terl.S: _an_d by_ the action or reces-
- 4 The division of waters into navi at
nonrayigable ‘is merely. & method%:)]fgacﬁlv?iégd
them into public and private, which i3 the mot‘%
natural classification; and the definition . or ‘test
of navigability to be applied to our inland: lakes
must b:e sufficiently broad and liberal to indli;d-e
all the publi¢ uses, including boating for pleas-

1 ure, for- which: such’ waters-‘are adaptéd. Sp

long as' they continue eapable of lieing pat to

{ any benoficial publi¢ use, they are public waters.

< 8yllabus: by-the Court.y.
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Appeal from distriet court, Ramsey
county; OTis. Judge.

Action by Uri L. Lamprey and another
to determine the adverse claims of the
state of Minnesota to certain vacant and
wnoceupied real estate, formerly the bed
of & meandered lake, situate in the county
of Ramsey. O. M. Metealf, a tenant in
common of the premises with plaintiff
Lawmprey, was joined as a defendant, and
as tn him partition was prayed. The ac-
tion was tried pefore the conrt without a
jary, and judgment ordered for plaintiifs.
Defendant atate of Minnesota appeals.
Affirmed. .

Mases E. Clapp, Atty. Gen,, and H. W.
Childs, Asst. Atty. Gen., ( Wi, M, Jones,
of counsel,) for the State. Uri L. Lam-
prey, for respondents. Stryker & Moore,
aniiei eurize.

MircaeLL, J. In 1853, at the time of
making the United States survey of see-
tions d, 5, 8, and 9, townsbip 28, range 22,
there was in the center of these four sec-
tione a shallow, nonnavigable lake, com-
prising about 300 acres, whieh the govern-
ment surveyor meandered, in accordance
with the rules and instructions of the de-
partment, “to meander all lakes and deep
ponds of the area of twenty five acres and
upwards,” (1 Lester, Land Laws, 714,)
and in doing so ran the meander lines
substantially along the margin of the
lake. The lake and the meanders thereof
agpear on the efiieial plat of “the survey,
and are referred to in the field notes. By
this survey the lands bordering on the
lake were subdivided  into fractional gov-
ernmental subdivisions and lots, the luke
forming the boundacy therecf on one side.
The survey and plat were approved by
ihe secretary of the interior in 1854, Sub-
sequently, and prior to 1856, the United
States, by patents, conveyed, without res-
ervation or restriction, to various parties,
all of these lands, which were deseribed in
the patents by their governmental subdi-
vision or lot, aveording to the plat and
survey,. which were referred to ipn, and
made part of, the patents. By sundry
mesne conveyances from thé patenteed, the
-plaintiffs and defendant Metealf have be-
come the owners of all these riparian
lands. Since the sorvey in 1853 the lake
has been, through natural causes, gradu-
elly and imperceptibly drying up, until
now its former bed is all dryland. In 1860,
after the lake had partially dried up, the
United States land departiment caused a
survey to be made of the lund constitot-
ing that part of the former bed of the lake
situate between the orizinal meander line
and the then existing margin of the lake,
and in 1878 assumed to issue a patent
therefor to oneGilmmore, who sabsequentiy
conveyed to plaintiifs and Metcalf, who
assert title to the former bed of the lake
both as grantees of the riparian lands ac-
conding to the original survey of 1453, and
. also, in part, under the Gilmwore patent.
Tre stale, on the vther hand, ¢laims that
the Gilmore patent is void, and that the
patents, according to thé original United
States survey, only canveyed the land to
the margin of the lake, as it then existed,
and that the former bed of the lake be-

(Mirit_l.

longs to the sfate, in its sovereign capaci:
ty. Inthe pleadings the state also assert-

ed title ander the “swamp-land grant”.

from the United States; but this claim
was abandoned on the f{rial, and very
properly so, because, for munifest reasons,
it was entirely untenable.

It will be thus seen that the question
presented is, what rights in or to the soil
gnder -water does the patentee of land

hounded by a meandéred inland lake ae--

guire by his patent? The same quoestion
was suggested in Hentsman v, Hendrieks,
44 Mipn. 423, 46 N. W. Rep. 910, but not

decided, in view of its great imiportance,:

and the fact that it was not fully argued
by counsel.. The importance of the ques-
tivn, bolh to the -pablic and to riparian
owners, is apparent, when we consider
that there are many thouszand of such
lakes in this state, which, althovgh most
of them may not be adapted for naviga-
tion, in its ordinary, commercial sense,
have been, from the earliest settlement of
the state, resorted to and used by the peo-
ple as places of public resort, for purposes
of boating, fishing, fowling, cutting “ice,
ete., and the further fact that observation
teaches that the waters of many of these
lakes are, from natural causes, slowly but
imperceptibly receding, so that a part of
what wasa their bed, when surveyed, has,
or in time will, become dry land., The

right of the public to use these lakes for: -
-the purposes referred to, as well as the -
right of riparian owners to these relicted.

lands, and consequently their right of ac-

cess to the water after such reliction oc:
curg, are therefore all involved in the ques-

tion presented. “T'he question vught to be -

appreaehed and considered from a praeti-
cal, as weil as legal, standpoint; aud as
the common law is a body of principles;

and not of mere arbitrary rules, the effert -
should be to apply the spirit and reason -

of these principlesto the state of facts pre-
gented. >

There are certain matters which are so

well settled that they may be pumma-

rily disposed of at the outset. Without’

troubling ourselves to consider what were
the rights of the United States in these

waters befdre they conveyed the lamds-
bordering on them, it is well settled that,.

having disposed of lands bordering on a
meandered lake by patent, without reser-
vaticn or restriction, they have nothing
left to econvey, and consequently the land

department was thereafter without jaris- -
diction, and the Gilmore patent, issned In -
1873, was inoperative and void; also that
a meander line is not a boundary, but:
that the water whose body is meandered

is the true bhoundary, whether the mean-

der line in fact coincides with the shore ¢

not; also, that grantsd by the {Inited
States of its publie lands bounded.on
streams or other waters, made without
reservation or restrietion, are to be c¢on-
strued according to the law of the state
in which the lands lie; and, consequently,
whether the land forming the beds o

these lakes belongs to the state, or to tha

owners of the riparian lands, is a ques.
tion to be determined entirely by the laws
of Minnesota. In support of these props-

sitions, we need only cite Hardin v. Jor:.

Minn. )

dan, 140 7. &, 371, 11 Sup. Ct. Rep. K08, 888,
and Mitchell v. Smale, 140 U. 8. 406,11 Sup.
-Ct. Hep. 819, 840. )

In st Paul, 8. & T. F. R. Co. v. 8t, Paul
& P, . Co., 26 Minn. 31, 49 N. W: Rep. 303,
this court was led, from certain dicfa in
Railway Co. v. Seharmeier, T Wall. 272, to
suppose that the supreme court of the
United States meant to hold otherwise ag
to patents of puoblie lands bordering on
navigahle atreame; but that no sueh doe-
trine has been adopted by that court is
evident from DBarney v. Keokuk, 44 U. 8.
324, and subsequentecases, Wethereforeap-
proach the question in this case gntram-
meled by the binding authority of any fed-
eral decisions, or even by any direct de-
cisions in this state, in whieh this is still
an open question. What the relative
rights of the state and of riparian owners
in the waters and beds of these lakes are,
largely depends upon the guestion witeth-
er the rules of law as. to the rights of
grantees of lands bordering on running
streans are applicable to grants of land
bordering on lakes. The early English de-
cisions, deaiing, as they did, mainly with
arus of the sea and rivers in which the

tide elbed and flowed, furnish but little

light on this subject. In many of the
states of the Union, this branch of the law
ir still somewhat unsettled, and, as said
in Huntsman v. Hendricks, supra, the de-
eisions are somewhat conflicting. The
subject was recently very ably and ex-
haustively considered by that eminent
jurist, the late Justice BRapLEY;in Hardin
v. Jordan, supra, in which all the author-
ities—Roman, English, and American—ara
collected and reviewed; and we think we

may fairly say of the deeision in that ecase -

that the result and logic of it is that, at
common law, the rules zoverning riparian
rights on streams apply, mufatis mutan-
dis, to grants of land bordering on lakes;
consequently, if they are nonnavigable
the grantees, if their grants are without
reservation or restriction, taketo the ven-
ter of the lake, but that if they are navi-
gable the grantees take the fee only to
high water, but with al! the riparian
rights incident to the ownerihip of ripa-
rian land, including theright to aceretions
and relictions. 1t is true that case was
controlled by the law of Illinois, and the
only question was what the law of that
state was; but, having determined thatthe
courts of Illinois bad adopted the com-
mon law on the subject, it beecame noces-
sary to aseertain what the common law
was; and in that point of view the con-
etusion arrived at on that question is per-
tinent here. .

As has been already suggested, there are
but few authorities on the question in
England; for in England proper there are
but [ew lakes, and-in Seotland thecivil law
prevails. The case of Bristow v. Cormi-
can, L.. R. 8 App. Cas. 641, goes far towards
sustaining the eonclusion reached in Har-
din v. Jordan, although it must be ad-
mitted that it i8 left in some doubt as to
whether the presumption of ownership to
the thread of the stream, which exists
with rexard to owners of land on the
banks of nontidal streams of running
wator, exists also on inland ilakes, navi-

LAMPREY ¢. METCALF. _ 1141

gable In fact, buf nonnavigable In the
common-law sense, )

Coulson & Forbes, in thelr work on the
Law of Waters, (page Y8.) say that it does
not appear that by the English law there
is any differenceas to the ownership of the
goil between land covered with stitl and
runaing water, except, perhaps, in the
cage of large inland lakes or seas, where
the rule that theadjolning riparizn owner
I8 owner ad medium filum aquae might
cause inconvenience. . oo

The decigsions in Massachusetts, (of
which Maine wag a part,) and which have
been followed in mostof the New England
states, are not particularly in point, for
the reason. that they have their founda-
tion in the colonial ordinance of 1641-47.
prohibiting towns from granting away
ponds containing more than 1) acres,
called “great ponds,” and providing that
such ponds should be free to the public for
fishing and fowling.

In New Jersey, which adhered strictly to
the old common-law definition of "navi-
gable waters,” it was held that a lake
(which, aeccording to the English commuon
law, was nonnavigable) was the private
property of the riparian owner; thus ap-
plying 'the same rule that would be ap-
plied in care of & nonnavigable stream.
Cubb v. Davenport, 32 N. J. Law, 364.

Whatever doubt onee existed as to the
law in New York wnuld seem to be fully
set at rest by the recent decision of the
court of appeals ({(gecond division) in
Gouoverneur v. Iee Co., 31 N, E. Rep. 865, in
whiceh, after reviewing all the decisions of
the state on the subject, the court holds
“thata-deed of land bordering on a small,
nonnavizable lake or pond is prima fucie
presumed to convey title to the venter,”
saying there would seem to be nosubstan-
tial reason for the application of a differ-
ent rule in the legal construction of grants
of land bounded on them than is applied
to conveyanees bounding premises on
fresh-water streams, and that the dithenl-
ty in locating lines, under this rute, of dif-
ferent proprietors, is not an obiection to
its general application, as the same dift-
culties- would be met with in the bays or
bends of rivers.

Substantially the same views are ex-
pressed in Lembeck v. Nye, 47 Ohio St. 336,
24 N. E. Rep. 686; the court saying that
no solid. ground is readily perceived for
limiting a grant of land bordering on a
nonnavigable lake to the water’s edge,
when, in the ease of a nonnavigable
:tream, its- operation extends to the cen-

er.

In Ridgway v. Ludlow, 58 Ind. 248, it
wag held thattheowner of land bordering
on a nonnavigable lake, lying within the
congressinnal survey, is the owner of the
bed of the lake to the thread thereof, or a
line along the middle of the lake; the court
adding that they eould see no differeice
hetween monnavigable lakes and nonnav-
igable rivers, although later, as will be
seen, the court somewhat limited thia
common-iaw right. )

In Rice v. Ruddiman, 10 Mich. 125, the
rule of riparian owuership previously ap-
plied to the Detroit river was applied to -
Lake Muskegon; the court saying that
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they weré ‘not' able to dikeover dny fact

or circumstance safficient to” make a sub-

staptial differénee’ in. principle ‘befweén
the two cases, and that the geveral undér-
standing and cominon nsage of the coun-

try have as clearly rerognized the” princi-
ples of riparian ownership -with Teference

tu-lakes as to rivers within the state, and
- repwdiated-any distinction as arbitrary,
having no-foundation in the nature of
things. “Thesame court, in Clite v: Figh:
er, 60 Miech, 48, 31 N. W. Rep. 6]4 ([follow-
ed-in Stoner v. Rice, 121 1ud. 5i, N: E.

Rep. 968, limited: this (,ommonvlaw mghi"

by lm]dmg that’ the riparian owner nfa

fractional lot bounded by a nonnavigable
lake codld only take 8o’ much of thelake

ais required’ to fill vat the subdivision

of the section ‘which he owaed. Thecourt
seemed to think thaf they were: requ1red=

to §0 hokd, uoder the decision in Drown’ '8
Lessees v.Clements, 3 How. 650, bnt which,
with due deference, does not-seeini o us to

have the leasr application to tlie yoes-

tion of riparian llghts under:a grant of

land bordering on water. But, ‘having’
held that the bed of & nonuaﬂgabielakei

helonged "neither: to ‘thé :state nor the
United ‘States, the court was compéelled

ta: the soméwhat peculiar position of

bolding that'if the lake was so large that

the lines ofthe granted lots or fractional’
subdivisions - Wwould not; when ‘extended,,
embrace the whole of it; then the riparian
ownership ™ would: extend tuo the cepter.
We are compelled to the conclusion that

this attempted linitation upon riparian

ownership is™illogical, pm‘ely armtrary_'

and unpractlcdhle. :
Theésame guestion has heen bdore the‘

courts of Wisconsin in several cases: I_)({l :
ap!a’ine v, Railway Co., 42 Wis. 2143 Boor-

man v, Sanngchs, 1d. 233 and: D:edm(,l]-
v. Railway Co.," Id. 248 The general re<
sult of these decisions-ig that, while the
POUI“!‘:S “of that state hold that whether

“ptream is- navigable of nonnavigahle

m fact, the title of ‘the bed to fhe center-
of the correntis i the uwn?r of the bank,:

but-that-as to lakes u different rule ap-
plies, and that the owner of thé land bor
dering on- any meandered- lake, whether
navigable in fact or not, tdkps the Jand
only to the: wate:"s edge but no special
reason is given why a differént - rile

should be applied. The courts of that

state do, however, hold that the ripasisn

pmpmetor ‘has, " as  sieh; - the exclisive

right of arcéss to and from, ‘the ]=\kem
front of bikland; and of ‘Building his plers

and wharves in aid of navigation, not i
terfering with the pablic e&bem"—‘llt where

the lake is ‘mavigable; also; that he Has
the acerétions formed dpon or dgainst his

limd, and those portions of the bed of the’
lake at]]mnmg his Iand ‘which may bé un-

covered by thé redession of the water:
there bemg no distinetion, in respect to the
rights of riparian owners, between acere.

tions and Telictions. B Wlth these rights.
~conceded to the riparian -owner, the ques:
tion whetlier the tee of the hed of the ]a;{e,'

while it remains. LOVF[‘E(‘] with water, is
in bim orin the stafe, is ‘more apecu]atlve
than practical, " In’' most cases where a

distinetion has been made between o ripa-,

rian rights’ on-gfreams and on lakes it

- geems to have been merely assnmed, withl
‘ount much econsideration, that ther u]chmp-

plicable to 1'unnmg wa tu‘ were not appli-
cable to lakes -ar pondm “Tire’ only rea-

(gons e havé ever seen ‘seggested -for &

distinction are~First; the suppesed “diffi.
L‘u]ty of mmung the lmps between adjoin-
ing riparian-owners oilands boridering op

lakes, and, second; the, sapposed 11)]ustue
;that mlght result, in’some ¢oses, in'giv-
rimg the owner of aivery sinall estate ow

the 'shore of a lakean very liarge reliction
in front of it. Buat- it reems’ to us that
neither of these are’adequate redsons for
departing  from a’ well-settled  principla)

"Both of them dre ‘miore imaginary thapn

real, and would oceur-only in excoptional
or extteme cases, and are almost as likely
to ocenr in the caqe of ri arian ownpralnp

‘on a tortuons river, with an ill-deétined
‘or Lhangeahle channel, aw
sueh ownersliip 'on tlie’ hm-dets of alake,
.The owner of 4 mere “rim™ on the hank

nthé case ut

of @ river may sémetimes aequire an’ ac-
eretion’ or- reliction macll larssr than tue
pareut eqtate, but thatis an incident to
all riparian ownersh]p, and it was never
giggested, in tle case'ol a glream, that
guch a state of fucts tarnislied any reason
for making the cabe an exueptum tu the
genemlrule. BT

Conrts and text writers gometimes give
very ‘inadeqiate reasuns, boro-of a i‘amy
or coneelt, for very wisd dnd beneficetrt

_pt'mc1plFs of ‘the common ‘law; and we

cannot help’ thmkm;, this is sumewhat 50,

g o the right of a ripdrian owner to ae-
:cretmns and relictiong in: fr(mt of " his,
Jland, - The reasons uquallv Ziven Tor the'
rule are either that it fulls within the'
-maxim, de mininis. lex zmu ‘eurat, or that,

beca.uqe the- rlpaua.n owuaeris liable to
lose soil by the action ‘or encroachment
of the ‘water, he should aldo have the b
efit of any land ‘gained Ly the ‘same ae-’
tion. Batit seems to ug ‘that the ruls

rests upon wiich brogier. principle, ' anid

has a much more’ 1mpurtant pm‘pose i
view, viz.-to" pteserve ‘the” fandamn
riparian 11,§,ht-on ‘which gl uthers de-
pend, dad. which often ‘constitutis the
prineipal value of the land=of accesy to
the water “The’ 1nca1culahle mischiéts

‘that wotld follow i a ripatign owner is
‘lieehle to be'cut off from access to the wa-

ter, and another owner sandwuhed in he-
tween him and "it, whenever the water

line had- been chauged by aceretions or

reélietiong, ‘ate geii-evident, and have been
frequently ‘animadverted on by the courts,

“These ‘cuongiderations. (er'ramlv apply to,

riparfan o wnership on'lakes as well ‘as on,
streams. Take the case in hand, of our
small inland- lakes, the waters of many:
af whlch are slowly but gradaally reced.

Jdng. The owuers of lands bordering on’

them have often bought with referénce’ 16,
acvess to thie water, which” usna]h 0T
stitutes an 1mpurtant element in the vaiue
and desirability of the land. If the rale’
contenided for by the dppellau ta'is to pre:
vail, it wonld simply epen the door for.
prowhn;z speculators to step in and we-.
guire fitle from the state to any rellctluus
produced in” the course of time by the res’

‘eession of the water, and thus deprwe e

owrner of the 01‘1g_111al shore estate of ‘all

- riparian rights; Ineluding that- of access
to the water.. The endless litigation over

the loeation of the original water lines,
and the grievous practical injustice to the
aowner of the eriginal riparian estate, that
wanld fnllow, wounld, of themselves, be a
sufficient reason Tor refusing to adopt any
stuch’ doetrine. "That the state would
never derive any considerable peeuniary
henefit;—certaiinly, none that wouald at all
compensaate for the attendant evils,—we

may. in the . light of experisznce, safely

assuine. Our conelusion;, therefore, is that
upon - bath principle and authority, as
well ag eonsideération of public policy, the
common law i§ that the same rules as to

riparian. rights whickh .apply to sireams

apply also to lakes, or ther bodies of
stiil water. In'this stute, we have adopt-

ed the common law- on -the su biert of wa-

tors, with certain: modifications; suited to
the differenee in conditions helween this
coantry and England, the principal of
which are that navigability in facr, and
;06 the ebb and flow -of the tide, is the
test of navigability. and that we have
repudiated the doctrine that the state has
any private or proprietary right (as had
the king) in mavigable waters, but that
it holds them in its sovereign capacity, as
‘trustee for the people, for pahlie use. - In
accordance with the rules of the common
law, wé therefore hold that where a
meandered lake is nonnavigablein fact,
the patentee of land hordeving on it takes
to the middle of the lake; that where the
lake ig nuvigable in factyits waters and
bed belone to thestate, in its sovercign
capavity,and that the riparian. patentee
takes the fee only .to the water's edge;
but with all the rights incident to. 1‘1pa-
rian ownership on nuvigable waters, in-
cluding theright to accretions or PelICt]()HS
formed or. pw(]uced in frout. of higland
by the action or recession of  the  water,
Of COLTRE, it is a familiar principle that
these riparian rights rest upon titie to.the
bank or shore, and nof upon title to the
H0fl under the .water. Comparing what
was said in Schurmeier. v, I{aﬂway Co., 10
Mion. 82, (Gil. 59,). with what is perhaps
impiied e M Paul 8. & T.¥. I Co.v,

Ht, Paul & P. R. Co,, ‘98 Minn, 31, 49 N.W.

Rep. 303, it may be not entirely clsar
whether the doctrine of this court is that
a, patentee of land on navigable water
takes, the fee to low water; or _un]y_ to
lntr[] watetr;. but thisig a. matter of little
ptactlcal importance in any case, and of
none in the present one;

Wiat has heen already said.is suﬁ]cwnt
for the purposes of the present case;. but,
to avoeld . Hnsmnceptlon, it ig proper 1.0
ccmﬂcier what is . the definition or test of

“navigability,” as applied to our'inland
lakes.. The division of waters ibto navi-
gable and nonnavigable is but. a way of
dividing  them into pablic and private
waters,—a elassification which, in some
furm, every civilized nation has recog-
m/ed the line of divigion .being Jlargely
fletermmed by its conditions and habits.
In early times, about the only use—exeept,
perbhaps, ﬁ&.hma‘—tu which the people of

England. had occasion: to.put public wa-
ters, and ab_ou_t_ the enly use to-whichsueh

ﬁqters_ were adapted, was  pavigation,
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and -the only waters suited to that puor-
puse were those in -which the tide ebbed
and flowed. - Hence, thecommon law very

naturally divided: waters into navigable

and nonnavigable, and made the ebb and
flow of the tide the test of mavigability.

In this comntry, while still retaining ihe

common-law classification: of navigabile

and nonnavigable, .we ‘have, in view: of

our changed conditions, rejected its test
of navigability, and adopted in its place
that of navigability in fact; and, while
still adhering ta navigability as the cri-
terion whether waters are public or pri-
vate, yet we have extended the meaning
of that terin so as to declure all waters
public highways which afford a channel
for any usefol commerce, including small
streams, merely floatable jor logs-at. eer-
tain seasons of theyear.,. Most of the defi-
nitions  of “ndvigability ” in the decided
ecases, while perhaps conceding that the
size of the boats or vessels. is not impor-
taut, and, -indeed, that itvis pot necessary
that.navigation shoold be by boats at all,
yet seem to eonvey the ided that the wa-
ter mist be capable of ‘some commirde of
pecuniary “valué, as distinguished froin
baoating for mere pleasure. . But if, under
present conditions of soclety, budies of
water are used for public uses other than
mere commercial navigation, in its ordi-
nary gense, we fail to see why tliey ought
not to beheld to’'be pubiic waters; or nav-
igable waters, if the old nomenciature is
preferred. . Certainly, we do not. see why
boating or sailing for pleasure should not
be considered navigation, as well as boat.
ing for mere pecuniary profit. - Many, if
not the mast, of the meanderedlakes of this
stute, are not adapted to, apd probably
will pever. bie used-to any great extent for,
commercial navigation; bat.they arensed
—and ag population inereases, and-fowns
and cities are built up in their vicinity,
will.be stitl more -used—by the people for
sailing, rowing, fishing, fowling, buthing,
skating, taking ~water for domestic, agri:
cultural, an . even ¢ity  purposes, cutting

- ice, and other public porposes which can-

nat now be enumerated or even antici-
pated. To hand over ail these lakes to
private ownership; coder any old or nar-
row test of navigability, would be agreat
wrong: upon the public for all time, the
extent of which cannot, perhups, he now
even anticipated. When: the coleny. of
Muassachusetts, 250 years ago, leserved. to
publit use her “great ponds,” probably
only fishing and fowling. were in mind;
but, as. is said in eve case,“with the
umwth of theeommuniry,and 1ts DIOQTeSs
in the arts, these puhlu, 1'eservat1ons, at
first set apars with reference tocertain spe-
cial uses only, became capable of many
others, which are within. the. design and
intenct of the original - appropviation.
The devotion to public use. is sufficicutly
broad to include them all, -as they arise.”
West Ruxbuly v. btnddard, 7 Allen, 158,
If the term-“navigable™is noteapable of a
sufliclently extended meaning to. preserve
and protect the rights of the:people to all

‘beneficial publie uses of these inland lakes,

to which they are capable of being. put,
we are not prepared to say that it would
not be justifiable, within: the. principles.of
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the common law, to discard the old
nomeneclature, and adept the classifica-
tion of public waters and private waters,
But, however that may be, we are satis-
fied that, 80 long as these lakes are ca-
pable of use forboating, even for pleasure,
they are navigable, within the reason
and spirit of the common-law rile. When
the waters of any of them have so far
receded ar dried upas to be no longer ca-
pable of any beneticial use by the public,
they are no longer public waters, and
their former beds, under the prineiples al-
ready announced, would become the pri-
vate property of the ripariun owners.
Judgment affirmed.

(52 Minm, 201)
HAWKES v. FRASER,
(Supreme Court of Minnesota. Jam, 11, 1893.)
AS3IGNMENT FoR BENEFIT OF CREDITORI—UN-
LAWFDE PREFERENCE—EVIDENCE. :
_Upon an examisation of the evidence on
the trial of this action, which was brought by
an assignee in insolvency against a creditor al-
leged to have obtained an unlawful preference,
it is held thai certain findings of faet ‘were justi-
fied by such evidence. .
{B8yliabus by the Court.}.

Appeal from distriet ecurt, St. Louis
coanty; START, Judge,

Action by Thomus B. Hawkes, assignee,
against Alexander Frager. Plaintitf had
judgment, and defendant appeals. Af-
firmed.

Manno & MeLepoan and Cash, Willlams
& Chester,forappellant. Heary S. Mahon,
for respondent. '

Corring, J. From an examination of
the record in this case wa are of the opin-
ion that tne evidence fully justitied the
findings of the trial court, in substance,
that the insolvents delivered thie chattels
in guestion to defendant with inteni that
he shoold secure a preference over other
creditors, and that he took possession and
ai once removed the sume to the state of
Wisconsin, without right, and with in.
tent to thereby obtain a prefereuce over
other ereditors of the ingsuvlvents; and for
the exprexs purpose of evading the insol-
vency laws of this state. The' defendant
resided in Minneguta, he knew of the in-
solvency of plaintiif’s assignors: he was
their creditor in gquite an amount. With
thie condition of affairs they aequiesced in
Lhis taking possession of the property in
this state apon a claim which, so far ss
was shown upon the trial, was without
the shightest foundation, and thereupon
Ite hastily removed it to the state of Wis-
conxin, where it was geized upon a writ
of attachment issged in an action, as for
debt, brought by him against the insgl
vents, Conceding thefacts In respect to
defendant’s chattel nortgage on which
Clark, the insolvent who actually turned
over the propéerty, states that he acted,
to have been just as he supposed, he knew
or aught to have knewn that defendant
was not entitied to possession. The in-
‘evitable eonclesion to be drawn from the
und_ie-puted testimony is that, in surren-
dering the property to defendant auder a

mere pretense of right, both parties in--.

tended that be shoald obtain an unla wia)
preference. Qrder affirmed,

“

(62 Minn. 203}

CCMBINATION STEEL & IRON CO. v. ST,
) PAUIL CITY RY. CO. )

(Supreme Court of Minnesota, Jan. 11, 1893.)
PaAYMENT—PLEADINGS—FINDINGS—EVIDENCE,

1. An allegation in a complaint that the
contract price of certain goods therein imen.
tioned had not, her had any part theraof, been
paid, having been put.in issue by the answer,
4 general finding made by the court that all of
the allegations of the complaint are true neces.
%ﬁgll{ includes & finding on the question of pay-

nt, . - '

2. Upon an examination of the evidenes
herein, it is ]m}d that certain findings of fact
made by the trial court were supported by the
evidence,

(Syliabus by the Corrt,}

Appeal frow districtconrt, Ramsey coun-

ty; KeLLEY, Judge,

Action by the Combination Steel & Iron
Company against the St. Paal City Hail.
way Company and_others to enforee a lien
fm-i (T?te(riiali. Plaintiffi had judgment,
and defendant railway company a
Affirmed. v pany appeals.

For report on prior appeal, see 49 N, Ww.
Rep. T44. -

H.J. Horn, for appellant. Efler & Ho W,

for respondent.

CoLLiNg, J. The nature of this action
has been stated in the decision. upon a
foriner appeal, fonnd Tveported in 47 Minn,
o7, 49 N. W, Rep. 744, whereby an order
refusing a new trial to plaintiff was re-
verged onthe ground that theevidenee did
not warrant a finding of the trial court
that certain promissory notes were re-
cejved and aceepted by plaintiff in abso-
lute paymentand discharee of 1he origiful
indehtedness. The second trial resnlted
in plaintiff's favor, and this appeal is from-
an order denying a motion for a third
made by defendant railway company.

1. It" was alleged in the complaint,
among other things, that the countraet

price for the material furnished by plain- - -

Liff for use #o the construction and build-

Ing of aportion of defendant's line of road |

was due on a day named, and that the
same had not, nor had any part thereof,
been paid. By the answer an issue was
tendered on this matter of payment, and
a_ppel]ant's counsel, under aone of his as-
signments of error, argues that there was
no finding upon this questinn. The court,
below found, generaily, that all of the al.
legations of theeomplaint were truoe, with
an exception to be spoken of later. ‘I’his
wasr sufficlent, Moody v, Tsehabaold, b3 N,
W. Rep. 1028, (this term.) And, had it not
been, application should have been nade
te the trial courtlor the épecitic finding on
the isgue of payment, which counsel now
insists was not only warranted, but ab-
solutely regwired, by the proofs. Cum-
mings v, Rogers, 31 Minn, 317, 30 N. W,
Rep.s82; and casescited; Reynolisy, Reyn-
olds, 44 Minn. 132, 46 N. W, Rep. 236.

. 2, Referring to the contention of counsel
just mentioned, in respecét to the testimmony
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on the issue of payment, that the trial
conrt could not properly find otherwise
than that the notes were taken in abso-
lute payment of the original indebtedness,
it must be said that, while the testimony
on this point in defendant’s hehalf was in-
creased in quantity, we do not think its
probative effect to have been materially
different from, or greater .than, that pro-
duced upon the former trial, and which
was held to be insufficient to supporta
finding that the debt was paid by aceept-
ance of the notes, Tif this be our concly-
gion from a careful examination and com-
parison of this record with that presented
on the first appeal, it cannot be expected
that we shonid bold the trial court in er-
ror on its finding as to payment. In ad-
dition to this, it may be stated that other
and further testimony on this noint was
introduced by plaintitf, including proof
{Iron Co. v. Walker, 76 N. Y. 521) of the
law of the state in which the notes were
execoted and delivared as to the effect of
taking adebtor's nnte, and as to the effect
ol indorsing the same to a third party.
The finding that plaintiif’s elaim had not
been paid was sustained by the evidence,
3. The exception in the findings men-
tioned in the first subdivision hereof was
that oot of the total number of rails fur-
nished by plaintiff for use in the building
and construction of appeliant’s road, a
part, not less than 50 nor more than 100—
theegxactnumbernot being ascertuinable—
were notused for that purpose by the eon-
struction company. On this point the
findings are characterized as imperfect
and ugncertain, to the extent that no
proper judement in plaintiti's favor can be
based thereon; the specific complaint be-
ing that the value of these uvnused rails
was not found, nor were they identified.
We may not felly comprehend the foree of
this agsignment of error, but it is not ma-
terial that a portion of the rails furnished
or the purposs of building and construct-
ing appellant’s line of railway were not
actually used wvpon the zame. Burns v.
Bewell, {Minn,) 51 N. W. Rep. 224.
4. 1t is claimed that the evidence was
insuflicient to support the finding that the

- rails, or any thereof, mentioned in the com-

plaint and Hen staiement, were ever
shipped or delivered by plaintiif, or the
iurther finding that they were frrnished
by plainiiff forthe purpose of building and
constructing the line of road on which a
Hen is claimed, or on the eredit of the same.
‘We do not consider it of importance that
we should detail and discnsg the testi-
mony on which both of these findings
must have been based. Weare of the opin-
ion that the conclusions of the trial court
¢n the issues of fact thereby disposed of
were justified by the evidence before it.
Order afirmed.

(62 Minn. 208)

THOMPSON v. CONANT et al.
{Supreme Court of Minnesota, Jan. 11, 1893.)
TRUST Deep—CONSTRUCTION—POWER OF TRUSTEE.

Under the statute of uses and trusts,
(Gen. St. 1878, c. 43.) a conveyance of land

from one person to another to the use of or in
trust for a third, the trustee having no active

». CONANT, ' 1145

duty to perform, constitutes & passive trust, and.
the trustee takes no title, but the same vests im-
mediately and absolutely in the beneficiary to
the extent of the estate granted.

(Syllabus by the Court.)

Appeal from district. court, Bamsey
county; Wirriam L. Krrry, Judge.

Ejectment hy Willam Thompson
aguinst Sarah W, Conant and others, De.
fepdants irad judgment, and plaintif ap-
peals. Afiirmed.

A. R. Capehart, for appellant, A. &
Briggs, for respondents.

Couvrins, J. Itstood admitted upon the
trial of this action—wiich wasin ejectment
—that one Rogers was the owner of the
premises in dispute on July 22, 1884, on
which day he duly exeented and delivered
a4 warranty deed thereof, wherein Wil-
liam B, Conant, “as trustee to the minor.
children, sons of William B. Conant, Jr.,”
was named ag party of the second part.
This plaintiff, asserting that he was enti-
tled to possession as the owner in fee of
the property, then offered in evidence cer-
tain proceedings had in one of sur pro-
bate courts in the matter of the'estate of
the first-mentioned Conant, who died in
1886, which proceedings terminated.in a
sale of this property to one Dixzon, and
the execution and delivery of an adminis-
trator’s deed to Dixon of the same; ana
also offered to show that said Dizon had
subsequently sold and conveyed the prem-
ises to him. All of this testimony was ex-
ciuded by the court, en the ground that
under the Rogers deed the William B,
Conant who thereafter died acquired no
title orinterestin the real property con-
veved, and consequently bad no estate

- which wouald pass by the sale and convey-

ance to Dixon. Nothing further was at-
tempted by plaintiff in the way of estab.
lishing his right to possession, and oun
findings of fact jndgment was ordered and
entered in favor of defendants. As stated
by appellant’s counsel, the question pre-
sented for determination is the effect of
the conveyance executed and delivered by
Mr. Rogers. By it the parties probably
intepded to create a trost estate for the
benefit of two minor sons of William B.
Conant, Jr., but in this they signally.
failed. Uses and trusts, with certain ex-
ceptions, of no materiality here, have been

“abolished by tihe provisions of Gen. 5t.

1878, . 43, Tt is expressly provided hy
section 5 that every disposition of lands,
wlhether by deed or devise, except as
otherwise specified in said chapter, shall
be made directly to the person in whom
the right to the possession and profits is
intended tou be vested, and not to another
to the use of, or in frust for, such person;
and, it made to one or more persond in
trust for, or to the use oi, another, no
estate or interest, legal or equitable, shall
vest in the trustee; while by sectiun 3 it
is enacted that every person who, by vir-
toe of any grant, assignment, or devisge,
is entitled to the actual possession of
lands and the receipt of the rents and
profits thereof in law orequiiy, shall be
deemed to have a legal estate therein, of
the same quality and duration, and sub-
ject to the same condition, as his benefi-




