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Agenda

• Overview of Endangered Species Laws- Bridget Henning-Randa

• Minnesota’s Protection of Threatened and Endangered Species Statute 

• Federal Endangered Species Act

• Comparison 

• Implementation- Lisa Joyal 

• MN DOT review process –Tina Markeson

• FEMA floodplain review process- Ceil Strauss



Minnesota Endangered Species Laws

• Protection of Threatened and Endangered 
Species 
• Minnesota Statute 84.0895  

• Minnesota Rules 6212.1800 to 6212,2300

• Designates species as:
• Endangered- at risk of extinction from the 

state

• Threatened- likely to become endangered

• Of Special Concern- uncommon or unique and 
in need of monitoring



Minnesota Endangered Species Laws

Minnesota Rules, Chapter 6134 
List of endangered, threatened, and special 
concern species designated through rulemaking

State Endangered
Animals:   44 species

Plants:       99 species

State Threatened
Animals:   40 species

Plants:     109 species

292 species in total



Minnesota Endangered Species Laws

• Prohibits take of any portion of an 
endangered or threatened species of wild 
animal or plant without a permit. (M.S. 
84.0895)

• Take means pursuing, killing, capturing, 
attempting to take, or assisting another 
person in attempting to take 
• Take includes direct destruction of individual 

plants/animals and changing habitat conditions 
such that mortality would occur.

• No protection of species of special concern



Minnesota Endangered Species Laws

• DNR may issue permits and prescribe conditions for 
take for:

• Scientific Study 

• Education

• Propagation or enhancement of survival

• To prevent injury to persons or property (Safety)

• Social and economic benefits (Incidental to 
Development)

• Permits may not be detrimental to the species

• 150-day goal for permit issuance



Minnesota Endangered Species Permits

Incidental Take Permits for Development: 
• For social or economic benefit

• All alternatives have been considered and 
rejected. 

• The permitted act will not be detrimental 
to the species.

• “Act” includes both the taking and any 
mitigation activities to benefit the species 

• Permits often require compensatory 
mitigation (in-kind or in-lieu fee)

• Permit need typically identified by natural 
heritage review
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Minnesota Endangered Species Laws

• Exception to take prohibition for T&E species to avoid immediate and 
demonstrable threats to human life or property 

• Exceptions to take prohibition for T&E plants:
• On ditches, 
• On public Road Right of Ways where there has been previous ground disturbance  
• On agriculture land classified as 2a or 2c
• On land adjacent to agriculture lands, due to agricultural pesticide application, if reasonable 

care is taken in the application of the pesticide to avoid impact on adjacent lands.  

• For noxious weed control, if reasonable effort is taken to preserve the protected plant species 
first

• For accidental taking, if the existence of the plant is not known



Federal Endangered Species Act

Endangered Species Act (ESA) of 1973 

• Section 4 (Listing)

• Section 9 (Prohibitions)

• Section 10 (Permits) 

• Section 7 (Consultation)



Federally listed species in Minnesota

Endangered or Threatened

• Mammals: Canada lynx, gray wolf, northern long-eared bat

• Birds: Piping plover, rufa red knot, whooping crane 

• Fish: Topeka shiner

• Reptile: Eastern Massasauga

• Mussels: Higgins eye, sheepnose mussel, snuffbox mussel, spectaclecase mussel, 
winged mapleleaf

• Insects: Dakota skipper, Karner blue butterfly, rusty-patched bumble bee 

• Plants: Leedy's roseroot, Minnesota dwarf trout lily, prairie bush-clover, western prairie 
fringed orchid

Proposed: tricolored bat, salamander mussel, monarch butterfly, Suckley's 
cuckoo bumble bee, western regal fritillary, 

On the work plan: Blanding’s turtle, wood turtle, northern bog lemming, 
golden-winged warbler, little brown bat



Federal Critical Habitat 
in Minnesota

• Critical Habitat: Canada lynx, 
Dakota skipper, gray wolf, 
piping plover, poweshiek 
skipperling, Topeka shiner

• Proposed Critical Habitat: 
rusty-patched bumble bee 
(CH), salamander mussel 
(CH), sheepnose mussel 
(CH), snuffbox mussel (CH), 
spectacle case mussel (CH)
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ESA Section 9 (Prohibited Acts)

• Take means “harass, harm, pursue, 
hunt, shoot, wound, kill, trap, 
capture, or collect, or to attempt to 
engage in any such conduct.”

• Recent proposal to change definition 
of harm in regulations to exclude 
habitat modification

• Take of endangered animals is 
prohibited

• Take of endangered plants from 
federal land is prohibited 

• Violation of 4d rules for threatened 
animals or plants is prohibited

• Critical Habitat modification is not a 
prohibited act, only considered in 
section 7 consultation



ESA Section 10 (Permits)

• 10A Permits

• Scientific research

• Enhancement of survival

• Safe Harbor Agreement and Candidate Conservation Agreement with 
Assurances (CCAA) >> Conservation Benefit Agreement (CBA)

• Examples: Monarch CCAA, Bumble Bee CBA

• 10B Permits

• Incidental Take (Habitat Conservation Plan)

• Example: Lake States Forest Management Bat Habitat 
Conservation Plan



ESA Section 7 (Federal interagency Cooperation)

• Federal actions include anything funded, authorized, or carried out by a federal agency (federal nexus)

• ESA Section 7 requires all federal actions be reviewed for impacts to listed species (consultation)

• Federal actions cannot jeopardize the continued existence of an endangered/threatened species or 
destroy critical habitat.

• Consultation 

1. Lead Federal agencies, or their designated representative, decide if a listed species or critical 
habitat are reasonably certain to occur in the action area.

2. Federal agencies then must make a “determination” of “no effect”, “not likely to adversely affect”, 
or “may effect, likely to adversely affect” for the listed species and critical habitat in question. 

3. If take is likely to occur, the lead Federal agency (or representative) creates a biological assessment, 
and USFWS generates a biological opinion, issuing incidental take if appropriate. 

• The online Information for Planning and Consultation (IPaC) site, and embedded determination key are 
often used to facilitate consultation. 



State vs. Federal Endangered Species Law

State - MN Statutes 84.0895

• DNR

• 292 endangered and threatened species 

• Species listings based only on status of 
species within Minnesota

• Take prohibition appliers to plants and 
animals with exceptions for plants for 
some lands/activities

• Does not protect habitat 

• Online review tool: Minnesota 
Conservation Explorer (MCE)

Federal – Endangered Species Act 

• USFWS

• 19-20 endangered and threatened species in 
MN, plus 5 proposed for listing

• Species listings take into account species 
range across U.S. 

• Take prohibition applies to animals. Take 
prohibition for plants applies on federal 
lands.

• Protects critical habitat from federal actions

• Online review tool: Information for Planning 
and Consultation (IPaC)
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Minnesota Conservation Explorer

• Conservation Planning 
• All users can view public NHIS data at no cost

• Conservation Planning Report

• Nonpublic Data Access
• Licensees can also view nonpublic NHIS data 

(species locations)

• Species Report

• Natural Heritage Review
• Registered users can submit requests for review

• Automated NH Review letter or notification that 
further review is needed

• Approximately 40% of reviews are automated and 
completed within 10 minutes



Webmap



Conservation Planning Report 

• Summarizes public NHIS Data
• MBS Sites of Biodiversity Significance

• DNR Native Plant Communities

• Calcareous Fens

• Lakes of Biological Significance

• Includes hyperlinks to resources

• For planning purposes only
• NOT a Natural Heritage Review

• Does not include species locations

• Free



License agreements

• To view locations of known occurrences of state-listed 
plants and animals

• Data are updated quarterly in MCE

• Submit a License Application Form

• Available to all government agencies at no cost

• DNR will consider “umbrella” licenses that cover multiple 
jurisdictions

• LGUs can use data to screen projects for potential 
impacts

• Natural Heritage Screen Checklist on DNR website

• Request Natural Heritage Reviews only for those projects 
that meet the screening criteria



Species Report



Natural Heritage Review

• Determining potential impacts to rare features

• Due diligence for following state law regarding rare features

• Encouraged for all projects that meet the screening criteria

• Required if a project meets the threshold for Minnesota’s formal environmental 
review process

• Some permitting / licensing / funding authorities also require a NH Review

• Any LGU can request a NH Review within MCE

• Receive DNR assessment of potential for proposed project to impact rare features

• Fee is typically $120 - $180 per project



Natural Heritage Review

Define Area of Interest



Natural 
Heritage 
Review 

• No Comments
• Comments
• Needs Further Review



Assessment of Potential Impacts

DNR determines whether a project will 
result in a take on a case-by-case basis, 
considering both:

1) the likelihood of the species being 
present
Based on records in the vicinity, habitat 
conditions, and other relevant information 
including natural community or species habitat 
models 

2) the likelihood of impact to the species
Based on project activities and timing, species 
life history, and species likely response to the 
activities



Natural Heritage Review Results

• Identifies potential impacts to rare features

• Provides recommendations to avoid or minimize disturbance

• Provides heads-up regarding potential WCA concerns and federal species concerns

• For state-protected species, identifies options for compliance

• Demonstrate Avoidance

• Assume presence and avoid suitable habitat
• Limit work to seasons when species will not be impacted
• Determine that suitable habitat is not present (i.e., habitat assessment)
• If avoidance of habitat is not feasible, survey for rare species that are likely to be present

• Must meet standards set by DNR
• Conducted by qualified and permitted person 
• Methods reviewed and approved by DNR

• Follow standard avoidance measures
• Develop avoidance plan

• If avoidance is not feasible, project proposer needs to apply for a permit to take



Federal Review



Natural Heritage Review Program

https://www.dnr.state.mn.us/nhnrp/natural-heritage-review.html 

https://www.dnr.state.mn.us/nhnrp/natural-heritage-review.html
https://www.dnr.state.mn.us/nhnrp/natural-heritage-review.html
https://www.dnr.state.mn.us/nhnrp/natural-heritage-review.html
https://www.dnr.state.mn.us/nhnrp/natural-heritage-review.html
https://www.dnr.state.mn.us/nhnrp/natural-heritage-review.html


Questions?

Thank you!



MnDOT’s Review Process

Tina Markeson |
Roadside Vegetation Management Unit Supervisor

mndot.gov/

Sullivant’s Milkweed (T) Shooting Star (E) Wild Quinine (E) Tuberous Indian Plantain (T)



Tools MnDOT Implements

• NHIS access through license agreement 
with MN DNR

• MnDOT does not make official 
determinations of presence/absence of 
species

• Trained internal staff

• MnDOT/MN DNR Liaison Position
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Review 
Process

• Early Notification Review 
(approx. 15%)

• First Review (approx. 30%)

• 60% Review

• 90% Review

• 100% Review
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State Protected Plants on the Right of Way 

• Still attempt to have minimal impact

• Minimizing footprint

• Salvage topsoil and replace as soon as 
possible

• Transplant to another location
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Thank You!

Tina Markeson
tina.markeson@state.mn.us



Endangered Species – FEMA Requirements

March 25, 2026
1



FEMA Regulations

• 44 CFR 60.3 (a)(2), requires that floodplain development be compliant 
with all applicable Federal and state laws 

• Several lawsuits around the country filed saying FEMA not following ESA

• FEMA issued Procedure Memorandum 64 in October 2010

• FEMA guidance for Letters of Map Change Reviewer in May 2016

https://asfpm-library.s3.us-west-2.amazonaws.com/Website/CFMtab/Procedure_Memorandum_64_Compliance_Endangered_Species_Act_Letters_Map_Change_2010.pdf


FEMA Guidance to FEMA Reviewers for ESA

FEMA Guidance – Documentation of ESA 
Compliance for Conditional Letters of Map Change

Evidence must be submitted that the ESA is met 
for:
• Conditional Letters of Map Revisions (CLOMRs)
• Conditional Letters of Map Revisions based on 

Fill (CLOMR-Fs)

https://www.fws.gov/sites/default/files/documents/ESA_Guidance_FEMA%20CLOMRF%20May_2016.pdf
https://www.fws.gov/sites/default/files/documents/ESA_Guidance_FEMA%20CLOMRF%20May_2016.pdf
https://www.fws.gov/sites/default/files/documents/ESA_Guidance_FEMA%20CLOMRF%20May_2016.pdf
https://www.fws.gov/sites/default/files/documents/ESA_Guidance_FEMA%20CLOMRF%20May_2016.pdf


LOMR: Letter of Map Revision

A letter from FEMA officially revising the effective FIRM (Flood 
Insurance Rate Map) to show changes to floodplains, floodways, 
or flood elevations.



CLOMR: Conditional Letter of Map Revision 

A letter from FEMA commenting on 
whether a proposed project, if built 

as proposed, would justify a map 
revision (LOMR or PMR (Physical Map 

Revision)), or proposed hydrology 
changes

Note:  CLOMRs are required if 
increase in BFE (Base Flood Elevation) 

is proposed. 



CLOMR: Conditional Letter of Map Revision (2) 

Reminders:

• Once a CLOMR is issued, a LOMR must 
be applied for after the project is built, 
using as-built survey data

• A CLOMR is not a building permit, and 
permits cannot be issued based on a 
CLOMR because CLOMRs do not 
change the Flood Insurance Rate Map. 
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What Evidence is Required? See May 2016 Guidance



A letter from FEMA commenting on whether a proposed 
project involving fill, if built as proposed, would justify a 
determination by FEMA that the structure or parcel of land 
that has been elevated by fill would not be inundated by the 
1-percent-annual-chance (100-year) flood.

CLOMR-F: Conditional Letter of Map Revision (Based on Fill)



LOMR-F Diagram

9

Part 65 of the NFIP Regulations requires that the following be equal to or higher than the BFE:
• the lowest ground touching the structure; and
• For existing structures, the lowest floor (including basement or crawl space) This also means that 

the community certifies the structure is complaint with Section 60.3 of the NFIP regulations.

Source: FEMA



LOMR-F

© MnDNR
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Community Acknowledgement Form (CAF)



Community Acknowledgement Form (CAF) language

For LOMR-F or Conditional LOMR-F requests that have the potential to 
impact an endangered species, documentation will be submitted to 
show that we have complied with Sections 9 and 10 of the Endangered 
Species Act (ESA). Section 9 of the ESA prohibits anyone from “taking” 
or harming an endangered species. If an action might harm an 
endangered species, a permit is required from U.S. Fish and Wildlife 
Service or National Marine Fisheries Service under Section 10 of the 
ESA. For actions authorized, funded, or being carried out by Federal or 
State agencies, documentation from the agency showing its compliance 
with Section 7(a)(2) of the ESA will be submitted.



Thank You!

Ceil Strauss - ceil.strauss@state.mn.us – 651-259-5713
General Floodplain Help – floodplain.dnr@state.mn.us

LOMR/CLOMR & model questions – FEMAmodels.DNR@state.mn.us 
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