
Federal and State Requirements for 
Enforcement of Ordinance (Floodplain Focus)
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Jurisdiction for Riparian Activities

OHWL

MNDNR – Public Waters Rules
Local governments under authority of MS 86B

Local Government Zoning (e.g. Shoreland/Floodplain Ordinance)



OHWL

• OWHL = Ordinary High Water Level
• The highest water level that has been 

maintained for a sufficient period of 
time to leave evidence on the 
landscape, commonly the point 
where natural vegetation changes 
from predominantly aquatic to 
predominantly terrestrial

• The OHWL elevation is DNR’s 
regulatory and jurisdictional 
boundary

• For lakes that the DNR has surveyed, 
the OHWL elevation is in LakeFinder

• DNR area hydrologists can also 
located the OHWL onsite or provide 
an estimated OHWL if needed

Guidance available online - Guidelines for Ordinary 
High Water Level (OHWL) Determination



Jurisdiction of Main Wetland Regulatory Programs in MN

6



Ordinary High Water Level (OHWL) 
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OHWL

1% Chance Flood is almost 
always higher



Federal Violation Definition

44 CFR 59.1 – “Violation means the failure 
of a structure or other development to be 
fully compliant with the community’s flood 
plain management regulations. A structure 
or other development without the elevation 
certificate, other certifications, or other 
evidence of compliance required in 
60.3(b)(5), (c)(4), (c)(10), (d)(3), (e)(2), 
(e)(4), or (e)(5) is presumed to be in 
violation until such time as that document is 
provided.”



State and Local Higher Standards - Compliance

• Communities that adopt more restrictive 
(“higher”) standards are expected to 
enforce the rules they adopt.

• “… any flood plain management 
regulations adopted by a State or 
community which are more restrictive 
than the criteria set forth in this part are 
encouraged and shall take precedence.” 
[44 CFR 60.1(d)]



High Level – What’s required?

1. Require permits for development within FEMA 
mapped floodplain (and adjacent area below BFE)

2. Determine proposal meets applicable ordinance 
standards

3. Issue permit with requirement for “as-built” 
documentation

4. Inspections & As-Built Documentation
5. Enforce ordinance



All “Development” Needs Permit

Development Definition: From 44 CFR 59.1 “...any man-made change 
to improved or unimproved real estate, including buildings or other 
structures, mining, dredging, filling, grading, paving, excavation or 
drilling operations or storage of equipment or materials.”

From 44 CFR 60.3 (b), 1: “Require permits for all proposed construction or 
other development” within Zone A on the community’s FEMA maps.



Permit Requirements

…Building permit
…Land Alteration Permit
…Floodplain permit

Consider waiving fees for development 
that wouldn’t otherwise require a permit

All OK. Any type of permit works

Verify proposal meets ordinance & issue permit



As-Built Documentation Required

Minnesota Rules 6120.5800, subpart 1“Certification of compliance. No vacant flood 
plain land shall be occupied or used and no building hereafter erected, altered, or 
moved shall be occupied until the applicant submits to the appropriate local official a 
certification by a registered professional engineer, land surveyor, or other qualified 
person designated by the local governing body that the finished fill and building floor 
elevations or other flood protection measures are in compliance with appropriate flood 
plain zoning provisions and other flood plain regulations.” 

From 44 CFR 60.3 (b), 5: that communities maintain a record of the lowest floor 
relative to the BFE for all new and substantially improved structures (or floodproofing 
documentation)

Minnesota Rules 6120.5800, subpart 1“Certification of compliance. No vacant flood 
plain land shall be occupied or used and no building hereafter erected, altered, or 
moved shall be occupied until the applicant submits to the appropriate local official a 
certification by a registered professional engineer, land surveyor, or other qualified 
person designated by the local governing body that the finished fill and building floor 
elevations or other flood protection measures are in compliance with appropriate flood 
plain zoning provisions and other flood plain regulations.” 

FEMA emphasizes this regulation also requires that the community 
retains these records indefinitely.



Enforcement – Required Ordinance Language

FEMA will not approve a floodplain management ordinance unless it has:

• Abrogation and Greater Restriction (e.g., This Ordinance shall not in any way impair/remove the 
necessity of compliance with any other applicable laws, ordinances, regulations, etc. Where this Ordinance 
imposes a greater restriction, the provisions of this Ordinance shall control.)

• Severability (e.g., If any section, provision, or portion of this ordinance is adjudged unconstitutional or invalid 
by a court, the remainder of the ordinance shall not be affected.) 

• “Adequate enforcement provisions (including a violation and penalty section 
specifying actions the community will take to assure compliance).”



Ordinance Properly Adopted

Floodplain ordinances adopted by local government units are invalid unless they are 
approved by the DNR (MS 103F.121, Subd. 2(d)).

Steps required by MN Statutes:
• 10-day (or more) publication notice of public hearing (in newspaper) and to DNR 

(preferred electronically)
• Public hearing
• DNR conditional approval
• Adoption
• Summary notice publication (or full ordinance, but summary normally preferred and 

cheaper)
• DNR final approval



Steps Communities Take To Enforce Ordinance
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Typical Permitting Process

A typical permitting process
1. In Floodplain? In Shoreland?
2. Determine Floodplain District
3. Does Proposal Meet Ordinance Standards?
4. Permit Review
5. Inspections & As-Built Documentation



AE or A Zone: High Flood Risk 
(must require flood insurance and regulate)

Shaded X Zone: Medium Flood Risk

Unshaded X Zone: Low Flood Risk

Floodway (red & blue cross hatched area) 
– very restrictive zoning

Flood Fringe (blue overlay) – 
elevation/flood proofing standards 

Detailed Zones on Newer Digital Flood Insurance Rate Maps 
(DFIRMs)



FLOOD FREQUENCY

Flood Frequency
 10-Year

 50-Year

 100-Year

 500-Year

Annual Probability
of Occurrence____   

10% *

2% *

1% *

0.2% *

19
*  Chance of being equaled or exceeded 

in any given year.



Where Do Floodplain Regulations Apply? Is it in the floodplain?

• In FEMA mapped areas

• State law (MN Rule 6120.5700, 
subp.3, D) specifies areas still 
must meet Floodplain 
Regulations if below Base Flood 
Elevation and adjacent to FEMA 
mapped areas

20

Proposed 
Site

FEMA Special 
Flood Hazard Area 
(SFHA)



Newer Digital Flood Insurance Rate Maps (DFIRMs) 

FIS Report (FIS)

Map Panels

GIS layer (called 
DFIRM_DB)



Including A Zones



Typical Permitting Process

A typical permitting process
1. In Floodplain?
2. Determine Floodplain District
3. Does Proposal Meet Ordinance Standards?
4. Permit Review
5. Inspections & As-Built Documentation



Sample Permit Application Forms

Details relevant standards, and 
creates a record for exactly what is 
being approved

Available on DNR website

 Simplified version

 Building version

Simplified Version

https://files.dnr.state.mn.us/waters/watermgmt_section/floodplain/minnesota-simplified-sample-permit-application.docx
https://files.dnr.state.mn.us/waters/watermgmt_section/floodplain/minnesota-sample-permit-application.docx


Sample Permit Application Form

Details relevant standards, and creates 
a record for exactly what is being 
approved

 Available on DNR website



Local Official Part of Permit Application Form

Regulatory Flood Protection Elevations 
(RFPE) needed for structures & buildings



Permit Application Form

Available on DNR’s “Floodplain Regulations” page



Wet Floodproofing

≤1 foot

1inch2 of auto opening vent for each 1 foot2 enclosed
Vents on at least 2 sides of structure 
Vents within 1 foot of ground or floor (only part 

below BFE counts)



Auto Opening Engineered Vent Examples
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Need Engineering Certificates 
showing equivalent square inches 

of opening



Grading/Crossings

In Floodway:
• Same standards in flood fringe
• PLUS - Certification of “No Rise” (0.00’) 

required for any filling, grading or 
obstructions in Floodway

*E.G., Document returning site to previous grade

• Completed by engineer, or satisfied 
through other standard engineering 
practices*

• If there is any increase, a Conditional 
Letter of Map Revision (CLOMR) is 
mandatory



Local Official Part of Permit Application Form



Local Official Part of Permit Application Form



Grading/Crossings

• Requirements for all 
zones

• Demonstrate within 
“allowable rise” – no more 
than ½ foot increase in 
flood elevation AND no 
existing buildings 
impacted

In Zone A & Zone AE without mapped floodway:

See page 42 of 
Minnesota Quick Guide



Typical Permitting Process

A typical permitting process
1. In Floodplain?
2. Determine Floodplain District
3. Does Proposal Meet Ordinance Standards?
4. Permit Review
5. Inspections & As-Built Documentation



Can Use FEMA Elevation Certificate or DNR Sample As-Built Form 
(or both)

Must use FEMA 
Elevation 
Certificate:
• In CRS 

communities
• For flood 

insurance 
rating



Sometimes LiDAR Can Be Used For Documenting Minimum 
Elevations Met

• When applicable: 
If it’s not a close call that it’s meeting minimum 

elevations (i.e., FEMA map includes high areas, in 
shoreland district outside of mapped floodplain)

The 2-foot contour below the building footprint is 
at least one foot above the Regulatory Flood 
Protection Elevation and there will not be 
basement or crawl space)

• Typical situations:
High above due to poor FEMA maps

For small sheds that are wet floodproofed

 If lowest floor is slab on grade

See “Using LiDAR Data for Elevation Documentation” – Dec. 2021 Water Talk

https://content.govdelivery.com/accounts/MNDNR/bulletins/300ac8b#link_9


What’s a Violation? / Steps to Address
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What’s a Violation (by the applicant/landowner
How to Address Violation

Type of violation

• Not getting a permit

• Start work before permit issued

• Not building in compliance with 
the permit

• Not submitting “as-built” 
documentation

Typical LGU action

• Require After-Fact Permit (common to 
charge higher fee, typically double)

• Advise to stop; Formal Stop Work Order

• Advise to correct; Formal Stop Work Order; 
withholding Certificate of Occupancy 

• Withhold Certificate of Occupancy or 
escrow



Enforcement Options For Communities

• Verbal and/or email reminder; AND letter 

• Require After-Fact Permit (common to charge higher fee, typically double)

• Formal Stop Work Orders

• Issue citation for misdemeanor 

• Withhold Certificate of Occupancy or escrow (i.e., if not submitting “as-builts”

• Court action

• If community has used all options, can request FEMA section 1316 action 
(property is put on no flood insurance policies allowed list)

Other actions used in your communities?



What Happens if Community Doesn’t Properly Enforce Ordinance?

• Audit – DNR (or FEMA) will conduct Community Assistance Visit (CAV)

• Community Rating System (CRS) class downgraded 

• NFIP Downgrades
o Probation: FEMA puts community on “Probation” (if patterns of inadequate enforcement) 

 If community “fails to adequately enforce flood plain management regulations” (44 CFR 59.24, (b))

$50 surcharge on flood insurance policies in community

o Suspension: FEMA suspends community (if ordinance not adopted within 6 months, or community 
continues patterns of inadequate enforcement with no effort to improve)

 No NFIP flood insurance policies can be issued or renewed within community

 Not eligible for some cost-share grants

 Not eligible for some type of post-disaster assistance



Local Examples
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M U R R AY C O U N T Y
F L O O D PLA IN  A N D  

S H O R E LA ND  
V I O LAT I ONS

DNR Local Governments Forum

March 20, 2024



F L O O D P L A I N  
V I O L AT I O N S

Breakaway Walls

• Flood Vents not 
required



F L O O D P L A I N  
V I O L AT I O N S

Sizing and placement of vents



F L O O D P L A I N  
V I O L AT I O N S

Garage Addition – below RFPE

• Automatic Flood Vents Required



F L O O D P L A I N  
V I O L AT I O N S

Sizing and placement of flood vents



F L O O D P L A I N  
V I O L AT I O N S

Vents Caulked Shut

Blocked Openings



F L O O D P L A I N  
V I O L AT I O N S

2018 Flooding – Old Structure



F L O O D P L A I N  
V I O L AT I O N S

Utilities impacted



F L O O D P L A I N  
V I O L AT I O N S

New Cabin 
• CUP – Backfilled Stem Wall

• Utilities must be raised to RFPE



F L O O D P L A I N  
S U C C E S S E S

Remodeled Cabin
• Flood Vents added to Pre-Firm Structure



F L O O D P L A I N  
S U C C E S S E S

New Cabins 



F L O O D P L A I N  
S U C C E S S E S

Remodeled Cabin
• Raised Structure via CUP

• Flood Vents required

• Recent Inspection found insulation on inside 
of vent



??  Questions  ??
Jean Christoffels

Murray County Zoning

507-836-1166

jchristoffels@co.murray.mn.us



Shoreland Restoration Order:
an After-the-Fact CUP to Correct Intensive Vegetation Clearing

Valerie Sheedy
Angie Lipelt

Mower County Environmental Services



Situation

 Spring 2022; received complaint and confirmed that 
intensive clearing had occurred within the “shore impact 
zone” (50ft adjacent to water)

 Issued a C&D Order on clearing; leave any stumps, install 
silt fence.

 Farm Manager provided Mower Co. a Wetland 
Determination from NRCS which allows for removal of 
trees for “maintenance”

 Site visit with Farm Manager, County Staff, SWCD Staff, 
and DNR Staff was conducted to find a resolution



Site Visit, 
Post-clearing; 

3/15/2022



Why is Shoreland protected?
What priority does agriculture get?

U of M and DNR Resources were 
provided and discussed; 

Vegetation= 

 Slope stabilization

 Filtration

 Shade/water quality

 Buffer Law

Farming practices; 

 Roots along the shore impede tile 
drainage

 Vegetative buffer can cause buildup 
of sediment runoff from ag land –

 Downgradient erosion, rills



How do we 
resolve this?

2021 imagery (left)
2023 imagery (below)



What are the challenges?
Zoning Ordinance, SWCD Role, DNR Role

 CUP Required (including erosion and sedimentation plan) for grading 
more than 50CY in Shoreland area

 Zoning Ordinance: “Intensive vegetation clearing is prohibited within 
shore impact zones”   

 Agricultural Erosion Control Plan: “must outline the agricultural 
erosion control practices to be installed which will prevent excessive 
erosion, or abate or minimize excessive sedimentation…” 

 Subject to review from SWCD; must be consistent with local Water 
Plan and land use controls

 Consultation with DNR Forestry for appropriate re-vegetation plan



The Role and solution for 
Agricultural Erosion
2021 imagery 

2ft contours (lidar)

Ag Erosion Plan 
included rock chutes 
and drainageway 
improvements

50ft buffers re-
established

Requires ongoing 
maintenance

Channelized 
erosion



Pathway to Resolve
Solution provided: 

• Zoning Ordinance 14-97 (Shoreland Alteration 
Standards) and 14-165 (Agricultural Erosion Control 
Plan) are the official controls; 

• Submit a plan to complete the intended drainage 
improvement work that under an Agricultural Erosion 
Control Plan; 

• The plan can be considered by the local Soil and 
Water Conservation District under 14-97(a) for work 
in the shore impact zone; and 

• By the Planning Commission for work outside of that 
area under 14-97(b and d) for an After-The-Fact 
Conditional Use Permit.



What is a 
reasonable 
solution?

1. Mower County: Conditional Use Permit

2. DNR Hydro: Work in Waters

3. SWCD: Ag. Erosion Control Plan

4. DNR Forestry: Vegetation Replacement

In April and June of 2022, we (County, DNR, SWCD, Farm Mgr., and Contractor) 
walked the site to discuss how to restore the integrity of Shoreland (replace the 
vegetation) while balancing the priority for agricultural land use.  
Outcomes:

 Stumps stay, finish grading for surface drainage, establish seed

 Tile repair can be done

 Map tile lines so tree planting can “work around”

 Rock chutes will go in following DNR permit, consistent with erosion control plan

 Re-visit site fall 2022 to get final plan and restoration order



Tree Planting 
Plan

DNR Forestry provided 4 planting “blocks”; avoiding known tile outlets and working 
around hydric soils that are not suitable for trees.

Each block is a combination of hardwood trees and fruiting shrubs, with species 
recommendations and spacing/maintenance suggestions.

Planting Location dimensions Trees Shrubs

Block 1 (west, N) 325 x 72 170 (6 rows) 65

Block 2 (center) 200 x 60 100 (5 rows) 0

Block 3 (east, N) 475 x 50 300 (6 rows) 200

Block 4 (east, S) 475 x 50 300 (6 rows) 200

~1.9 Ac 870 265



Final tips & 
takeaways

 It took the whole team: County Staff, County 
Board, SWCD, DNR Hydrology, DNR Forestry, 
Landowner, Contractor

 At times, nobody was happy
 Use the tools at your disposal

 What can we do
 What is reasonable
 What is best in the long run, for everyone

 It takes time; 2 years

Grasses came back

Farm drainage was improved; 
erosion reduced



Thank you

Valerie Sheedy – Asst. Public Works Director
valeries@co.mower.mn.us 

Angie Lipelt – Environmental Services Supervisor
angiel@co.mower.mn.us

507-437-7718

mailto:valeries@co.mower.mn.us
mailto:angiel@co.mower.mn.us


Shoreland Violations 

Katie Wigen| Area Hydrologist 

mn.gov/websiteurl



Project Plans



A short time later….





Resolution



Thank You!

Katie Wigen 
Katie.wigen@state.mn.us

507-389-8807
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