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   ·         2013-0878 Amendment for 7.4 MGY increase 



·         2013-0879 Amendment for 2.5 MGY increase 

·         2013-0880 Amendment for 7.3 MGY increase 

·         2013-0881 Amendment for 6.1 MGY increase 

116B.01 PURPOSE. 

The legislature finds and declares that each person is entitled by right to the protection, preservation, 
and enhancement of air, water, land, and other natural resources located within the state and that each 
person has the responsibility to contribute to the protection, preservation, and enhancement thereof. 
The legislature further declares its policy to create and maintain within the state conditions under which 
human beings and nature can exist in productive harmony in order that present and future generations 
may enjoy clean air and water, productive land, and other natural resources with which this state has 
been endowed. Accordingly, it is in the public interest to provide an adequate civil remedy to protect air, 
water, land and other natural resources located within the state from pollution, impairment, or 
destruction. 

Pursuant to Mn Rules 4410.1100  

subp. 1 Petitioner’s signatures and mailing addresses , preceding 

subp. 2 

1. The proposed project is Mr. Tim Nolte’s/RD Offutt Company’s continued potato field expansions 
using DNR water appropriations (page 10), forest-to-field conversions and chemical applications 
in and around the Pineland Sands Area.  Historically, there have been numerous government 
permits for these actions.  Minnesota Valley Irrigation is also an agent associated with water 
appropriations in this project. 

2. The proposer of the project is the RD Offutt Company, agents Mr. Tim Nolte and Mn Valley 
Irrigation. 

3. The citizen petitioners’ representative is Mike Tauber, 2540 Co 41 NW, Backus MN 56435   tel 
218 675 5717 

4. The following is a brief description of possible environmental effects which may result from the 
project. 

5. Material evidence follows that shows, due to the nature and location of the project, there has 
been, and continues to be far more than just potential for significant environmental effects, the 
area is under direct ecological assault by corporate interests that leave residents with exorbitant 
natural and human consequences if permitted. The Pineland Sands now hosts over 50,000 acres 
of field watered by 444 irrigation wells permitted by Mn DNR to use over 19 billion gallons of 
water per year, with untold quantities of various hazardous chemicals applied.   Multiple state 
studies have shown chemical intensive irrigated agriculture operations in sandy soils similar to 
those of the Pineland Sands Area contaminates groundwater.   

Petition for an Environmental Assessment Worksheet 



Mn Rules 4410.1100 gives MN citizens the right to petition for environmental review. This petition is in 
regard to cumulative deforestation, surface and groundwater overuse and contamination, and chemical 
overspray of residences resulting from connected and phased installations of large scale chemical 
intensive irrigated agriculture in and around the Pineland Sands Area of north-central MN.  The EAW 
process has been initiated in the Pineland Sands 4 times thus far;  in 2012 by Cass County, called for but 
then rescinded by the MN DNR in 2015, and petitioned for by citizens in 2015 and 2018.  This 2019 
petition represents the fifth attempt at meaningful Environmental Review.  This area includes and/or 
heavily affects Hubbard, Cass, Becker, Ottertail, Todd, Crow Wing, Morrison and Wadena counties, and 
also involves the 1855 Treaty (p.173) between the US Government and the Leech Lake Band of Ojibwe 
and the White Earth Band of Ojibwe. 

 

         

The Pineland Sands Area in central MN has been a target area “developed” into center pivot row crop 
agriculture since the 1970’s.  This has accelerated greatly in recent years, propagating problems seen in 
other areas of the state and nation when allowed. 

• The Jackpine forest type, once common in the area (DNR map showing existing vs. original 
stands attached, p.52), has been declared a rare forest type, home to numerous unique species, 
including the Blanding’s Turtle and the Northern Goshawk, as stated by DNR Commissioner Tom 
Landwehr (Star Tribune Feb 5, 2015), referenced in the poorly executed Winnemucca Farms 



EAW of 2012 (MPCA letter to Cass County ESD Jan 23,2013, p.58-59/DNR letter to Cass ESD, 
p.60-67), and the subject of Rep. Wagenius letter of August 29, 2013, (p.54-57).  “Since 2006 the 
Upper Mississippi watershed has lost 275 square miles of forests and other natural land that has 
been converted to agriculture.”(Star Tribune, Feb 5 2015, p.68-69)   We believe this 
deforestation has destroyed too much of the natural forest to sustain historic populations of 
flora and fauna, especially in and around the Pineland Sands and that reforestation efforts 
need to be undertaken to restore ecological balance. 

• The Pineland Sands Aquifer underlies this same region and was said to be a “very, very, very 
important” (Star Tribune Feb 5, 2015, p.68-69) aquifer by Tom Landwehr, DNR 
Commissioner.  In 2016 the Pineland Sands Land and Water Study was proposed by the DNR, 
indicating willingness to further study issues of the area, but the study was not funded by the 
legislature.  Again in 2018, as the DNR’s preferred alternative to Environmental Review, a 1.85 
million dollar Pineland Sands Special Study proposal was made (but not seen in public), and 
again it was not funded by the legislature.  An EAW that was called for in the area in 2014 by the 
DNR, due to a high number of water appropriation applications that year by the RD Offutt 
Company, was eventually rescinded based on reduction of scope (Response and Record of 
Decision for RD Offutt Petition 12 Feb 2016, p.70-87).  However, businesses involved in large 
scale forest-to-irrigated-field conversions continue as normal in the area by simply slowing the 
pace of requesting water appropriation permits (3 issued to RD Offutt Co in 2017 in Cass and 
Hubbard, 2017-0537, 2017-0538, 1996-3120), and having business partners file for DNR water 
appropriation applications.  We believe this shows the legislature will not address the issue, 
while at the same time the businesses involved expand by using the letter of the law to abuse 
the spirit of the law in Mn Statutes.  This “very, very, very important aquifer” is apparently not 
important enough to have Environmental Review. 

• The Straight River Groundwater Management Area (excerpts attached, p.88-140) is one of three 
designated in the state of MN, which were created because water uses are suspected to be, or 
become, unsustainable.  The SRGWMA study reports that over half of forested lands in the 
watershed have been converted to agriculture or residential use, and nitrate levels are rising in 
the river, groundwater and wells.  Water temperatures in the Straight River (a designated trout 
stream) are rising enough to create “thermal stress” and “lethal conditions” for brown trout, 
and oxygen levels are falling at the same.  The Straight River was listed as impaired by the MPCA 
in 2010 for dissolved oxygen (Northwoods Press Oct 1, 2014, p.141).  In 2014 it was again listed 
as impaired for dissolved oxygen, with groundwater withdrawals indicated as a possible cause. 
(Crow Wing River Watershed Monitoring and Assessment Report, 2014, p.142-143).  Jack 
Skrypek was adamant, before his retirement from the MN DNR, that the Straight River retain it’s 
cold water status and this is a huge setback to that stated goal.   

The fact that Farnham Creek in Byron Township is also a designated trout stream (list p.23) has not 
deterred forest-to-field conversion and installation of multiple irrigation wells in that area either.  We 
believe these problems have expanded and will continue to expand in correlation with deforestation, 
and that state agencies have turned a blind eye on the state designated trout streams affected in and 
around the Pineland Sands Aquifer. 



• MN Dept of Ag’s Township Testing program (excerpts attached, p.144-151), developed in part to 
test the results of the Mn Nitrogen Fertilizer Management Plan, shows that more than 10% of 
the wells tested in Hubbard County had nitrate concentrations above the state limit of 10 ppm, 
while Hubbard township is approaching 20%.  Wadena county data shows the same trend 
toward losing drinkable water even while excluding the very common, historically high quality 
(and most vulnerable) shallow wells.  The townships in the study are considered most at risk for 
nitrate contamination because they are in the vicinity of center pivot irrigation 
operations.  Water from intensive irrigation has inherently low residence time in the highly 
permeable soils of the Pineland Sands, promoting rapid downward travel of chemicals into 
groundwater once past the root zone.  A very high water table is present in current project 
wells, many have less than 5 feet to static water (see table, p.29).  This high water table in very 
porous soils must be taken into account while reviewing the Byron #1 Field Study - Groundwater 
Monitoring Report (p.30-38).  The evidence leads to the inevitable conclusion that MnDNR 
water appropriation permitting is encouraging chemical contamination of groundwater.   We 
believe these items demonstrate a known and quantifiable relationship between center-pivot 
agriculture and nitrate pollution of groundwater, drinking water, and water leaving the 
watershed, and that the pollution is expanding at a frightening pace, creating an overt threat to 
public health.   A study done by MPCA in 2003 (Effects of Land Use on Ground Water Quality in 
the Anoka Sand Plain Aquifer of Minnesota- Trojan, Maloney, Stockinger, Eid, and Lahtinen, 
p.39-49) confirms this relationship has been known for years and demonstrated 
repeatedly.  MDA’s Central Sands Private Well Network (p.152-153) also demonstrates 
this.  More study as requested by DNR is completely redundant. 

• DNR assistant commissioner Barb Naramore said in 2015 of RD Offutt’s 5 (modified from 54) 
Pineland Sands water appropriation applications “we don’t see the potential for significant 
environmental effects from these 5 wells”(Northwoods Press Sep 16, 2015, p.154).  All those 
who live next to a forest-to-field conversion watered through a DNR water appropriation permit 
see very significant environmental effects immediately, including overspray of carcinogenic and 
“fatal if inhaled” chemicals (hazardous materials data sheets, p.162-172) onto residential areas, 
dust storms from unprotected topsoil, loss of natural habitats, and the unavoidable 
groundwater issues.  Air, land and water are all devalued for those in the area.  Take for 
example a family residence in Hiram Township, Cass County, which is situated approximately 60’ 
from one of the newest 160 acre forest-to-field conversions in Deerfield township (and the first 
in the Pine River Headwaters) that will be watered by DNR water appropriation permit 2017-
0537. (MDH well index aerial photo, p.157)  If standard industrial agricultural practices are 
continued on this new field, aerial chemical overspray is very likely, and the family’s well, which 
is roughly ¼ mile from the center pivot well, may see a drop in static water level and an influx of 
nitrates and other undesirable nutrient at some point in the future; classic well 
interference.  This is a dramatic departure from the family having a Potlatch owned timber lot as 
a neighbor that provided ample habitat for flora and fauna while protecting topsoil and 
groundwater.  This is just one of hundreds of similar situations in the Pineland Sands area.  DNR 
has failed to condition water appropriation permits to address chemical contamination or well 
interference though this is admittedly well within agency jurisdiction.  We believe that Mn 
authorities and RD Offutt Co have failed to fulfill their duties to protect public resources far 
too often and for far too long, and that now many of the residents of the Pineland Sands will 



pay dearly to cope with or rectify the problems created by the sacrifice of public waters for 
private profit. 

• In 2014, thousands of acres of Potlatch timberland in Hubbard, Cass, Becker, and Wadena 
counties were purchased with the intent of converting them to center pivot row 
cropping.  Much of this land has already been converted and doubtless much more is planned 
and even predicted as far back as the USGS Water Resources Investigations 77-102 report 
(which appears to have been a how-to manual for irrigation development of the Pineland Sands 
Aquifer, p.50-51).   “The Freshwater Society, a Minnesota environmental group, found in a 
recent analysis that Offutt (RDO) is the largest single irrigator in the state, with rights to pump 
up to 12 billion gallons of water per year on 30,000 acres. Recently, it acquired 1,459 acres of 
cleared commercial forest land from Potlatch”  (Blue Stem Prairie article excerpt Feb 5, 2015 
referencing Star Tribune Oct 26, 2013, p.155-156).   

The issue of surrogate permit holders is well illustrated by Mr. Nolte’s and Mn Valley’s involvement 
here.  Numerous smaller businesses have spawned under the RDO corporate umbrella and data 
practices act requests are made fractionally effective as a result.   We believe that many more acres are 
converted as a result of large business’ smaller partners undertaking projects in portions, and this 
creates a convenient way for large businesses to appear to be bystanders.   This occurs at the same as 
DNR’s denial of need for Environmental Review that will necessarily take into account such connected 
and phased activity, and most importantly, cumulative effects in the environment. 

• Hubbard County is home to the Badoura State Forest where aerial photos (supporting 
documents, p.158-160) show a group of ponds (57-317P, 57-318P and 57-319P) and Crystal Lake 
are experiencing water levels similar to the drought of the 1930’s during non-drought 
conditions, likely due to multiple center pivot irrigation rigs within a mile of the ponds.  MDH 
Well Index (p. 160) shows irrigation wells installed in 1990, 1991, 2012(3), 2013, and 2014, 
making a total of 7 that can legally pump 346.5 million gallons/year.  Local DNR officials do not 
think that the water level drops in this case are due to intensive irrigation but could not rule this 
out as a contributing factor, as the Pineland Sands aquifers are known to be leaky and 
interconnected.  We believe the wetland habitats in this and other areas of the Pineland Sands 
may be dying the death of a thousand wells, having been forgotten, and are in danger of being 
completely dewatered.  White Bear Lake’s problems seem to parallel the Pineland Sands’ 
wherein DNR was found at fault in court (White Bear Lake Restoration Association v. Mn DNR 
and Thomas J. Landwehr) for allowing over-pumping of the Aquifer.  Trout Unlimited has also 
been successful in showing the Mn court system (TROUT UNLIMITED, INC., et al., Appellants, v. 
The MINNESOTA DEPARTMENT OF AGRICULTURE, attached, p.24-28) understands the inherent 
risks of state agencies neglecting proper diligence in this situation.  It should be noted that 
methods to measure water use on these wells are only required to be within 10% accuracy, and 
self-reporting by irrigators has obvious deficiencies.  The USGS Water Resources Investigations 
77-102 (excerpts attached, p.50-51) indicates that for long term pumping 295 cubic feet of 
water per second can be withdrawn from the Pineland Sands Aquifer without depleting  storage 
capacity.  1 cubic foot of water is equal to 448 gallons per minute.  Being that 444 irrigation 
wells have been permitted by DNR in the Pineland Sands Aquifer, and that these wells often use 
between 500 and 1000 gpm the water budget has been long ago surpassed according to this 



study.  Furthermore the drops in water tables were predicted, are locally observable, and are 
being ignored. 

• The rate of growth in use of pesticides, fungicides, herbicides and the like in the state of MN  has 
been exponential since 2002.  The USGS studies of 2002 and 2012 show clear evidence of the 
increased use of chlorothalonil in the U.S. and MN (see included USGS estimate maps, 
p.161).  Heavy use of synthetic chemicals is now taken for granted in agriculture and are 
assumed a necessity for profitable crop production.  Many of these same chemicals stop the 
organic processes that break down hazardous substances and produce beneficial nutrients for 
plants (and therefore animals and people).  Synthetic chemicals then become the stop gap 
measure prescribed by the petrochemical industry to avoid plant mortality.  Chlorothalonil is a 
good case in point, as it is the most commonly used synthetic fungicide in the United States and 
popular brand names of Bravo® , Echo® , and Daconil® use the chemical as an active 
ingredient.  In 1987, the EPA classified chlorothalonil as unsafe for home lawn use and likely 
carcinogenic, and the NJ Dept of Health Hazardous Substance Fact Sheet of 2005 listed the 
fungicide as a carcinogen.  U.S. farmers and landscapers use the chemical for many different 
crops including potatoes, peanuts, tomatoes, and turf-grass for golf courses. In Minnesota, 
many residents express concern with the potato farm corporation R.D. Offutt Company, which 
uses chlorothalonil to grow more than 50,000 acres of potatoes.  Pollinators may be affected by 
chlorothalonil also (as referenced in MPCA letter to Cass Co ESD Jan 23, 2013, p.58-59).  We 
believe the exponential increase in the use of synthetic chemicals accompanies center pivot 
irrigation and is the genesis point for society-wide health complications. 

• There are many more examples of endemic problems created by industrial agriculture, despite 
encouragement of Best Management Practices (MN Dept of Ag reports state that only about 1/3 
of ag producers are employing BMPs).  The people in and around the cities of Park Rapids and 
Perham can attest.  Park Rapids, for example, has been forced to look for new sources for the 
municipal water supply because nitrate concentrations went above 10 ppm in the city’s primary 
wells south and west of town, near fertilized farm fields. (Park Rapids Enterprise, April 23, 
2011)  A filtration system, to handle iron and manganese present in the deeper aquifer, has cost 
the city in excess of 3 million dollars.  Even with these efforts, nitrates will eventually find their 
way through the leaky, interconnected Pineland Sands aquifers into the deeper wells (MN Dept 
of Health Mar 31, 2015 memo, p.174-176).  This is evidenced by the sampling of tritium in the 
city’s water, which is usually only present in surficial aquifers. (City of Park Rapids City Council 
Meeting February 23, 2016)  Tritium was not present in the city’s initial sampling (Leggett, 
Brashears and Graham, Inc Feb 28, 2013 Phase 2 Hydrogeologic Study, p.177-178).  Park Rapids 
will soon be faced with the presence of nitrate in it’s newest wells, forcing the city to install 
an additional $9-10 million dollars in filtration systems, even after creating a Drinking Water 
Supply Management Area (map attached, p.53).  We believe this bodes poorly for the often 
made claim that irrigation water appropriations in deeper aquifers of the Pineland Sands will 
not substantially affect residential wells, municipal wells or surface waters, and that, in fact, 
contamination is accelerated by these appropriations. 

In summary the Pineland Sands of north central MN is experiencing the poisonous cumulative effects of 
industrial agriculture permanently converting, through connected and phased actions, the prime forest 
habitats and sustainable, unimpaired public waters to an unsustainable row crop agriculture that 



knowingly overuses, depletes and destroys natural resources to the point that the cumulative impacts 
approach being apocalyptic and irreversible. 

         

         

In an effort to mitigate and eventually reverse the cumulative impacts previously listed we suggest the 
following: 

1. An EAW for the Pineland Sands (a multi-county area) should be called for by MN DNR, MPCA, 
MDA, MDH or conceivably the EQB (since this is a multi-jurisdictional issue), necessarily followed 
by an EIS to show the true full scope of the conversions.  The designated RGU could, as in the 
past, stop permitting water appropriations and put a halt to forest clearing and well drilling in 
the meantime.  If deemed necessary, all water appropriation permits involved could be 
reviewed by the DNR, followed with adjustments made to volumes or outright revoking of 
unsustainable appropriations and those which will contaminate drinking water, ground water or 
surface water as allowed in MN Rules 103G.  Local governments being designated the RGU has 
been problematic in the past, with due diligence wanting, likely caused by undue influence of 
industrial agriculture.  As mandatory thresholds for conducting EAW have been crossed many 
times, without result, land conversion has been almost completely unregulated by local 
governments. 

2. Common sense conditions need to be placed on all water appropriations permits stating that 
use of Mn waters for irrigation must not lead to chemical contamination or overuse of said 
waters. 

3. The wording in 4410.4300 Subp.36.A. and B. should be modified to reflect the fact that 
installation of center pivot agriculture is a permanent conversion and should be considered the 
same as a golf course.  The investment in such irrigation methods means converted land will 
stay that way until the profit motive is gone.  This would give local government units better 
oversight of local impacts, in that an 80 acre threshold would trigger an EAW, instead of the 
often approached, but seldom crossed, square mile (640 acre) threshold that has done almost 
nothing to protect resources and ecology.  Also agriculture, native prairie, forest, and naturally 
vegetated land designations were in the past considered one and the same in the state's eyes 
but this is no longer a tenable view, since one is overtaking the others to the detriment of 
all.  Industrial agriculture, in particular, makes this very clear and creates the need to separate 
that designation from the others.  

4.  Connected actions and phased actions in the Pineland Sands area must be very seriously 
considered, since more forest clearing is very likely being planned soon, and years from now, 
and consolidation of existing small farms underneath a larger corporate umbrella is ongoing.  In 
the past these actions have been universally ignored by authorities, but their cumulative impact 
is unavoidably obvious. 

5. Promoting regenerative growing methods (see attached quick summary, p. 22, Forbes article p. 
180-185) with redoubled intent will reduce and eventually eliminate chemical loading in the 
environment, and ease the strain on small farmers, as they are more intimate with the land and 



better able to create and fill niches in the regenerative food marketplace than formula-farmed 
corporate agribusinesses.  Regenerative methods will allow farmers to forego chemical inputs 
and build soil while producing high-value, nutrient dense food that the public has increasing 
demand for.  Regenerative agriculture is predicted to claim the majority of carbon sequestration 
activity soon, and be the quickest way to bring ecological balance back to the landscape as more 
production is possible on fewer acres. 

6. Reforesting converted land and retaining traditional forests in the Pineland Sands should be 
made a high priority for local and state government units through more purchase of parcels 
impacted or likely to be impacted by forest-to-field conversions. Encouraging current good 
stewards of forest (like Potlatch) via the tax code to remain in business in MN may be an 
option.  The American Tree Farm System has some encouraging benefits for members and is 
supportive of FFO’s (Family Forest Owners).                                                Agriculture subsidies are 
an integral part of the formula that has put forests in jeopardy, especially those subsidies paid to 
mega-industrial agriculture. Conceivably a reduction in agriculture subsidies could be shifted 
toward FFO’s, Potlatch, or other good stewards of forest.  Forestry is a very sustainable industry, 
historically protecting resources well in the Pineland Sands and partnering marvelously with 
tourism, while industrial agriculture is proving to be quite the opposite.   

7. Native American tribes like the Leech Lake Band of Ojibwe and White Earth Band of Ojibwe must 
be consulted regarding use of the area resources.  The tribes did not cede the right to hunt, fish 
and gather in the 1855 treaty with the U.S. government (MN was still a territory).  We believe it 
would be shameful travesty to have little left to hunt, fish and gather in these Pineland Sands 
when their treaty rights are affirmed in court, as they doubtless will be.  Alanis Obomsawin 
spoke well when she said of Canada what also applies here;  “Canada, the most affluent of 
countries, operates on a depletion economy which leaves destruction in its wake. Your people are 
driven by a terrible sense of deficiency. When the last tree is cut, the last fish is caught, and the 
last river is polluted; when to breathe the air is sickening, you will realize, too late, that wealth is 
not in bank accounts and that you can’t eat money.” 

8. Protecting RGU personnel from industry influence is a part of the process of protecting the 
environment and resources, and without that protection little will  be accomplished of value to 
the residents of Minnesota.  Personnel that have stood in the way of this Pineland Sands forest-
to-field conversions have often seen hardship as a result.                                                 

                                                                                                                                         

In closing we would ask the question “What kind of place do you want to live in?  Do you want to be able 
to drink water without treating it, go outside without thinking about chemical exposure?  Do you want 
to hunt, fish and gather; swim in a lake, pond or stream?   

Do you want to have a forest to protect all these things? 

        On behalf of family, friends and neighbors, thank you for your consideration,         

        Mike Tauber                                mjtauber42@outlook.com                                          2540 Co 41 
Nw                        218 675 5717 



                   Backus, MN 56435 

Would you like to be contacted in the future if there are more land and water abuses in the area? 

Have you, your family, animals or buildings ever been oversprayed by aerial applicators of chemicals? 

Do you monitor your well for nitrates? 

4410.1100 Subp. 2  e.  Material evidence follows 

DNR reports used in compiling this petition that are too lengthy to include: 

  

https://www.lcc.leg.mn/lwc/Meetings/160426/DNR-RDO%20MOU.pdf 

https://files.dnr.state.mn.us/input/environmentalreview/rdoffutt/rod-2019.pdf 

https://www.dnr.state.mn.us/input/environmentalreview/rdoffutt/index.html 

https://files.dnr.state.mn.us/input/environmentalreview/rdoffutt/rod-2019.pdf 

Regenerative farming quick summary 

The first step toward resolving chemical contamination of groundwater is simply to discontinue use of 
synthetic chemicals.  This can be done when regenerative agricultural methods are employed, as many 
growers all across the nation can attest.  See Forbes article (p.180-185) 

A conventional grower might follow these steps to convert to regenerative growing which mimics nature 
and produces much more valuable, nutrient dense food without the high costs and risks entailed with 
chemical use.   

• Begin cover cropping.  Bare soil is not natural, and this eliminates most erosion problems while 
providing shelter for restarting soil life.  Cover cropping helps retain soil moisture.  

• Employ no-till methods.  The microbial community does all the heavy lifting in the plant world, 
and when the soil remains undisturbed the network thrives, creating nutrients for plants and 
receiving reciprocal benefits in return. 

• Wean the land off chemical dependency.  Synthetic chemical inputs often have effects that 
make producers believe they need increasingly more inputs (an attractive feature to chemical 
salesmen).  A producer may believe the chemical manufacturer’s claims that more artificial 
input is scientifically proven to increase yields when in reality each chemical application kills a 
segment of the highly beneficial microbial community, ultimately resulting in soil sterility.   

• Diversify cropping.  Nature doesn’t monocrop for good reasons, soil nutrients are depleted and 
pests accumulate.  Polycultures encourage symbiotic relationships that balance nutrient 
distribution and production, thereby spreading pests amongst their predators. 

• Incorporate livestock.  Pasture management techniques like mob grazing and paddock fencing 
can be used to suppress undesired growth (weeds are just species whose usefulness is yet 
unknown) and push organic matter back into the soil, increasing soil fertility. 

https://www.google.com/url?q=https://www.lcc.leg.mn/lwc/Meetings/160426/DNR-RDO%2520MOU.pdf&sa=D&ust=1561401977211000
https://www.google.com/url?q=https://files.dnr.state.mn.us/input/environmentalreview/rdoffutt/rod-2019.pdf&sa=D&ust=1561401977212000
https://www.google.com/url?q=https://www.dnr.state.mn.us/input/environmentalreview/rdoffutt/index.html&sa=D&ust=1561401977437000
https://www.google.com/url?q=https://files.dnr.state.mn.us/input/environmentalreview/rdoffutt/rod-2019.pdf&sa=D&ust=1561401977438000


• Become intimate with the land.  Knowing how to grow crops well comes from knowing what 
the land is capable of.  Being on the land to observe, sample soil and crops, tend livestock and 
take advantage of weather conditions are all necessary to farm regeneratively.  Smaller farmers 
will gain an advantage. 

The overarching goal of regenerative farming is to promote soil health.  With this focus organic matter is 
created, and plants are benefited along with animals and people who consume them.  The ability for the 
soil to hold nutrient and water is greatly expanded, and smallest versions of biological life progressively 
attract the next higher level life form, to the extent that functional ecological pyramids are restored. 

The most important feature of the restored functional ecology is a healthy root zone. A healthy root 
zone will house a robust, multi-species microbial community that has the ability to use up and/or 
degrade dangerous chemicals. 

With the discontinuance of chemical use and the establishment of a healthy root zone the 
rehabilitation of contaminated waters becomes possible; irrigation equipment that helped bring the 
chemicals into the water table can now be employed to bring up contaminated water for a trip through 
a healthy root zone where soil microbes work as part of a larger ecological complex that naturally holds 
and filters water. 

Area trout streams may be affected by these currently proposed projects, particularly Farnham Creek. 

6264.0050  Subp. 4. Listing of designated trout streams. 



 

 

Trout Unlimited v. MINNESOTA DEPT. AGR. 

Annotate this Case 

528 N.W.2d 903 (1995) 

TROUT UNLIMITED, INC., et al., Appellants, v. The MINNESOTA DEPARTMENT OF AGRICULTURE, 
Respondent. 

No. C3-94-1900. 

Court of Appeals of Minnesota. 

March 7, 1995. 

Review Denied April 27, 1995. 

*905 Nicholas J. Spaeth, Steven M. Christenson, Dorsey & Whitney, Fargo, ND, for appellants. 

Hubert H. Humphrey, III, Atty. Gen., Paul A. Strandberg, Asst. Atty. Gen., St. Paul, for respondent. 

https://www.google.com/url?q=https://law.justia.com/annotations/&sa=D&ust=1561401977442000


Considered and decided by DAVIES, P.J., and HUSPENI and FOLEY,[*] JJ. 

OPINION 

HUSPENI, Judge. 

After reviewing an Environmental Assessment Worksheet (EAW) and comments responding thereto, the 
Commissioner of Agriculture (Commissioner) decided that an Environmental Impact Statement (EIS) was 
not required for a proposed irrigation project bordering Dead Horse Creek, a trout stream in Becker 
County. 

Appellants Trout Unlimited, Inc. and the Osage Environmental Society filed an action in district court, 
seeking a declaratory judgment that an EIS was required for the irrigation project. The district court 
issued an order for summary judgment, concluding that the Commissioner had acted within his 
discretion when determining that there was no need for an EIS. Because we conclude that the 
Commissioner erred by failing to consider several comments received during the comment period, by 
failing to consider the potential cumulative effects of the project, and by relying on future permitting or 
monitoring efforts to control or redress potential problems, we reverse and remand to the 
Commissioner for preparation of an EIS. 

FACTS 

In early 1993, Triple J Farms applied for a water appropriation permit to irrigate approximately 140 acres 
of grass/brush land in Becker County, Minnesota. Triple J's proposed irrigation project is located on two 
sides of Dead Horse Creek, a trout stream. Regulations promulgated by the Minnesota Pollution Control 
Agency (PCA) provide that water taken from trout streams, if disinfected by approved methods such as 
simple chlorination, must meet the United States Health Department's drinking water standards.[1] 

The land on both sides of Dead Horse Creek is very steep, particularly in portions of the ravine. Because 
of the steep slopes and coarse soil along the stream, a concern arose that the proposed irrigation could 
erode the stream banks, resulting in significant degradation. Interested citizens petitioned for 
environmental review of the irrigation project. The Minnesota Department of Natural Resources (DNR) 
and Minnesota Department of Agriculture (MDA) prepared an EAW for the proposed project. Initially, 
the DNR was designated as the responsible governmental unit for the environment review process, but 
in June 1993, the MDA was substituted as the responsible governmental unit. 

The EAW raised several concerns, including "a significant potential for erosion," that would "not likely * 
* * be mitigable," and a "high potential for nitrate leaching under poorly-managed irrigated crops," 
requiring appropriate irrigation and nitrogen best management practices to reduce the potential 
impacts. The EAW also expressed a *906 concern that the clay layers separating the local aquifers could 
leak and allow movement of water between aquifer levels, which could result in the reduction of water 
flow in the trout stream during the late summer. The EAW also noted that future stages of Triple J's 
development were planned or likely. The EAW concluded that the current lack of information, the 
sensitive features of the site, and the high probability for adverse significant impacts to the trout stream 
required additional assessment and monitoring. The EAW also expressed a concern that any damages 
may not be mitigable, risking the state's prior investment in the stream as a trout habitat. 



The EAW noted that the Becker County Soil and Water Conservation District (Conservation District) had 
approved a Conservation Plan for the proposed irrigation project, providing for a system of waterways, 
tillage residue requirements, and a 100-foot buffer strip between the crops and the stream. The EAW 
concluded, however, that the Conservation Plan required further modification, and that additional 
information was necessary to assess the level of projected erosion as a result of the irrigation project. 

The EAW generated numerous comments from private citizens, organizations, and agencies. The DNR 
commented that insufficient information was currently available to make a recommendation on the 
need for an EIS. The DNR indicated that additional information was necessary concerning expected 
runoff of nutrients and pesticides to be applied during the irrigation process, the potential for erosion, 
future plans for farming and irrigation in the area, and plans for monitoring and enforcement. 

The Department of Health expressed "serious concerns" with the proposed irrigation project, noting 
that it appeared to have "the potential for contamination of groundwater and surface water, with 
resultant negative impacts on drinking water and public health." Specifically, the Department of Health 
expressed concerns about erosion, fertilizer and pesticide leaching to groundwater, plans for future 
expansion or independent developments in the area, and a lack of monitoring plans. 

The PCA also expressed concern about the lack of data in "several key areas," including nitrate runoff, 
erosion, and the possible existence of a subsurface connection between the source aquifer and the trout 
stream that could have "significant ramifications for creek water levels and temperatures." The PCA 
concluded that "the case for an EIS is compelling." 

The comment period was extended[2] and the Conservation Plan was modified. The modified plan 
reduced the size of the project from 140 to 97 acres, and provided that, instead of a 100-foot buffer 
strip along the stream, as originally proposed, Triple J would keep 26 acres along the stream planted in 
alfalfa/hay, with small grain crops rotating every fourth year as a nurse crop for the alfalfa. 

Nevertheless, the Department of Health, DNR, and PCA continued to express concern with the proposed 
irrigation project. The Department of Health stressed that additional information was necessary on the 
types and quantities of pesticides to be applied through irrigation and the plans of nearby landowners or 
Triple J for future similar projects. 

The DNR recommended an EIS because the proposed irrigation project presented a "potential for 
significant environmental effects." The DNR indicated that there were risks of stream degradation that 
could occur before the DNR or MDA would have a chance to intercede. The DNR concluded that an EIS 
should address the potential for leachate discharge and migration, runoff impacts, and the potential for 
success of any proposed mitigation, including enforcement. 

A memorandum from the PCA indicated a view that "significant environmental degradation would 
result" if the irrigation project were implemented. The PCA continued to recommend an EIS to explore 
further issues relating to thickness and permeability of the aquifers, potential ground water 
contamination from nitrate increases in the aquifers, *907 slope failure, sediment and nutrient erosion, 
and the effectiveness of the proposed buffer strips. 

Despite the above concerns expressed by the DNR, PCA, and Department of Health, the Commissioner 
issued an order determining that the EAW had generated sufficient information to determine whether 
an EIS was necessary. The Commissioner concluded that an EIS was unnecessary because the proposed 



irrigation project did not have a potential for significant environmental effects. The Commissioner 
specifically noted: "Areas where potential environmental effects have been identified have been 
addressed by appropriate mitigative measures incorporated into the project design or are subject to 
mitigation by ongoing public regulatory authority." Appellants brought a declaratory judgment action in 
district court. The court concluded that the MDA acted within its discretion in determining that there is 
no need for an EIS for the proposed irrigation project. 

ISSUES 

1. Did the Commissioner err by failing to consider all of the comments generated by the EAW? 

2. Did the Commissioner err by failing to consider the potential cumulative effects of similar projects in 
the area? 

3. Did the Commissioner err by failing to consider the potential impacts of chemigation and/or 
fertigation on the trout stream? 

ANALYSIS Scope and standard of review 

The district court limited its review to the record before the Commissioner, thereby functioning in an 
appellate, rather than a de novo, capacity. Accordingly, we must 

make an independent examination of [the] administrative agency's record and decision and arrive at our 
own conclusions as to the propriety of that determination without according any special deference to 
the same review conducted by the trial court. 

Reserve Mining Co. v. Herbst, 256 N.W.2d 808, 824 (Minn.1977). 

We review the Commissioner's decision to determine whether it is unreasonable, arbitrary, or 
capricious. See Carl Bolander & Sons Co. v. City of Minneapolis, 502 N.W.2d 203, 207 (Minn.1993) (citing 
Swanson v. City of Bloomington, 421 N.W.2d 307, 313 (Minn.1988)). An agency's decision is arbitrary or 
capricious if "it represents the agency's will, rather than its judgment." Mammenga v. Department of 
Human Servs., 442 N.W.2d 786, 789 (Minn. 1989) (citing Markwardt v. State Water Resources Bd., 254 
N.W.2d 371, 374 (Minn.1977)). A decision will be deemed arbitrary and capricious if the agency relied 
on factors which the legislature had not intended it to consider, if it entirely failed to consider an 
important aspect of the problem, if it offered an explanation for the decision that runs counter to the 
evidence, or if the decision is so implausible that it could not be ascribed to a difference in view or the 
product of agency expertise. Motor Vehicle Manufacturers Assoc. v. State Farm Mut. Auto. Ins. Co., 463 
U.S. 29, 43, 103 S. Ct. 2856, 2867, 77 L. Ed. 2d 443 (1983). 

I. Extent of the record 

Appellants have appended to their brief certain documents obtained from the MDA's records. The 
Commissioner claims that he did not consider these documents, but based his decision solely upon the 
Conservation Plan, the EAW, and the comments specifically addressed in his order. The Commissioner 
admits, however, that the documents appended to appellants' brief were available to him when he was 
considering the need for an EIS. 

A responsible governmental unit's decision on the need for an EIS must be based on "the environmental 
assessment worksheet and the comments received during the comment period." Minn.Stat. § 116D.04, 

https://www.google.com/url?q=https://law.justia.com/cases/minnesota/supreme-court/1977/47504-1.html&sa=D&ust=1561401977446000
https://www.google.com/url?q=https://law.justia.com/cases/minnesota/supreme-court/1993/c4-91-2538-2.html&sa=D&ust=1561401977447000
https://www.google.com/url?q=https://law.justia.com/cases/minnesota/supreme-court/1988/c3-86-782-2.html&sa=D&ust=1561401977447000
https://www.google.com/url?q=https://law.justia.com/cases/minnesota/supreme-court/1989/c1-88-512-2.html&sa=D&ust=1561401977447000
https://www.google.com/url?q=https://law.justia.com/cases/minnesota/supreme-court/1977/46913-1.html&sa=D&ust=1561401977448000
https://www.google.com/url?q=https://law.justia.com/cases/minnesota/supreme-court/1977/46913-1.html&sa=D&ust=1561401977448000
https://www.google.com/url?q=https://supreme.justia.com/cases/federal/us/463/29/&sa=D&ust=1561401977448000
https://www.google.com/url?q=https://supreme.justia.com/cases/federal/us/463/29/&sa=D&ust=1561401977448000


subd. 2a(b) (1992). The Commissioner argues that this language restricts the Commissioner to 
considering only the EAW and responses labeled "comments." We disagree, and decline *908 to read 
the statute as narrowly as the Commissioner urges. If the disputed documents were available and in the 
possession of the MDA, they are part of the record as defined by the statute, and should have been 
considered by the Commissioner when determining whether an EIS was necessary. 

II. Cumulative effects of future projects 

An EIS must be prepared for projects that have a "potential for significant environmental effects." 
Minn.Stat. § 116D.04, subd. 2a (1992). A responsible governmental unit should consider several criteria 
when deciding whether an EIS must be prepared. One of these factors is the "cumulative potential 
effects of related or anticipated future projects." Minn.R. 4410.1700, subp. 7B (1993). In addition, 
"[c]onnected actions and phased actions shall be considered a single project for purposes of the 
determination of need for an EIS." Id., subp. 9. 

The Commissioner concluded: 

Any potential impacts associated with possible future expansion of irrigation of cropland cannot be 
inferred from this project, nor can it be inferred that this project will significantly stimulate additional 
development of irrigated cropland. Since private decisions on whether to irrigate cropland involve 
individual financial, physical and environmental circumstances, one project is unlikely to have a 
significant effect on decisions on other projects in the area or the state. 

In light of the record in this case, we conclude the above determination is arbitrary. The EAW itself 
stated that future stages of irrigation projects in the area were "planned or likely." A memorandum from 
the PCA stated that a nearby landowner had three or four parcels of land that he hoped to convert to 
irrigate and farm, pending the outcome of the Triple J permit. This land was approximately one mile 
upstream from Triple J and adjacent to Dead Horse Creek. 

Letters from the DNR and Department of Health suggested that it would be impossible to determine the 
potential for significant environmental effects associated with the irrigation project without determining 
the extent of future plans for farming and irrigation in the area. In fact, the MDA itself stated in a letter 
to Triple J that the Department of Health believed additional information was necessary on "the plans of 
nearby landowners in terms of similar farming operations." 

III. Potential impact of chemigation and fertigation 

When considering whether to require an EIS, a responsible governmental unit must consider the "type, 
extent, and reversibility of environmental effects" and "the extent to which the environmental effects 
are subject to mitigation by ongoing public regulatory authority." Minn.R. 4410.1700, subp. 7A, C. 
"Mitigation" includes avoiding or limiting the size of a project, repairing or restoring the environment, 
working to preserve or maintain the environment during the life of the project, or replacing or 
substituting resources. Minn.R. 4410.0200, subp. 51 (1993). 

The EAW noted that chemicals could impact Dead Horse Creek in several ways, including: 

[i]ncreased movement of pesticides to surface water that stem from aerial or irrigation applied drift, 
increased pesticide application with the change in crops, pesticide adsorption to particles susceptible to 



erosional transport, and pesticides leaching to ground water that then could be transported to the 
stream. 

The DNR, Department of Health, and PCA also expressed grave concerns that chemicals applied through 
the irrigation project could result in a potential for significant environmental effects. 

The DNR notified the Commissioner that the likely impacts of herbicides, insecticides, and fungicides on 
the stream required assessment, and that it was impossible to determine the potential for significant 
environmental effects without determining the extent of the expected chemical input. The Department 
of Health also informed the *909 Commissioner that information regarding the types and quantities of 
pesticides, herbicides, and fertilizers was needed before issuing a permit, and that such information 
could be part of an EIS. The PCA also expressed a concern with the potential for chemical movement 
into the stream. 

The MDA itself noted in a letter to Triple J that several questions needed to be answered before a 
decision could be made on an EIS, including "What types and extent of chemical inputs are expected to 
be used in this farming operation?" and "What measures will be taken to protect Dead Horse Creek from 
chemical or nutrient inputs associated with the proposed farming activity?" 

The Commissioner, having before him a record containing the concerns highlighted in the EAW and 
expressed by the DNR, Department of Health and the PCA, recognized that "the potential for nitrate 
leaching through the upper aquifers into Dead Horse Creek is a major concern with respect to the 
proposed project." The Commissioner also recognized that Triple J would need a chemigation permit to 
apply any pesticides through the irrigation system and a fertilizer chemigation permit to apply fertilizers 
through the irrigation system. The Commissioner ultimately concluded, however, that: "Monitoring and 
permit conditions can identify significant impacts and modify or terminate the project if necessary." 

Our review of the record and the applicable statutes convinces us that this conclusion cannot be 
sustained. Under the Commissioner's analysis, the irrigation project would go forward without an EIS 
and in the event significant environmental effects did occur, the Commissioner would then rely on 
monitoring or restrictive permitting procedures to reduce or eliminate those deleterious effects. The 
very purpose of an EIS, however, is to determine the potential for significant environmental effects 
before they occur. By deferring this issue to later permitting and monitoring decisions, the 
Commissioner abandoned his duty to require an EIS where there exists a "potential for significant 
environmental effects." Minn.Stat. § 116D.04, subd. 2a. The potential impacts of chemicals should be 
analyzed during the EIS process, rather than waiting until Triple J has expended time and effort on its 
irrigation and farming operations only to face the risk of later restriction or withdrawal of its permits. 

Finally, the Commissioner erred by confining the environmental review process to the EAW, in 
derogation of the more extensive analysis contemplated by an EIS. The EAW is only a "brief document 
which is designed to set out the basic facts necessary to determine whether an environmental impact 
statement is required for a proposed action." Minn.Stat. § 116D.04, subd. 1a(c) (1992). See Bolander, 
502 N.W.2d at 207 (EAW process is designed to discover whether a project may harm the environment, 
while EIS is "more extensive"). When an EAW has indicated, as here, that a project may harm the 
environment, use of that indication to conclude that an EIS is unnecessary, "makes a mockery of the 
EAW as a decisionmaking tool." John H. Herman and Charles K. Dayton, Environmental Review: An 
Unfulfilled Promise Bench and Bar, July 1990 at 31, 36. The record in this case exemplifies the need for 



careful evaluation of and differentiation between the purpose served by an EAW and that served by an 
EIS. The record also supports but one conclusion: in this case an EIS must be prepared. 

DECISION 

As the Environmental Assessment Worksheet revealed, Triple J's proposed irrigation project poses a 
potential for significant environmental effects. We therefore reverse and remand to the Commissioner 
for preparation of an Environmental Impact Statement. 

Reversed and remanded. 

NOTES 

[*] Retired judge of the Minnesota Court of Appeals, serving by appointment pursuant to Minn. Const. 
art. VI, § 10. 

[1] Minn.R. 7050.0420, 7050.0220, subp. 2B (1993). 

[2] Minn.R. 4410.1700 (1993) authorizes a responsible governmental unit to postpone a decision on the 
need for an EIS for up to 30 days in order to obtain additional information. 

List of Minnesota Unique Well and Boring Numbers for wells in North Germany Twp. of Wadena County 
and Byron Twp. of Cass County, along with reported static water levels and pumping levels after 
testing.   

Well #                                        Static water level                Pumping level 

805420 4’ 29’1” 

805421 5’ 107 

805422 2’ 97’9” 

791570 3’ 36’ 

791571 2’ 42’ 

791572 6’ 77’ 

791573 2’ 26’ 

791574 2’ 30’ 

791575 3’ 26’ 



791578 1’ 26’ 



 















 



 



 



 



 



 



 



 



 



 



 



 



 



USGS Water Resources Investigations 77-102

 



 



 



 









 



 



  



 



 



 



 



 



 



 



 



 





 



















































 





 















































































































  



 



 



 



 



 





















  



 



 



 



 



 



 



 



 



 



 















   

To:          RD Offutt Company                                                June 21, 2019 

        15357 US 71,   

Park Rapids, MN 56470 

Mr. Tim Nolte 

26914 181st Ave 

Sebeka, Mn 56477 

Minnesota Valley Irrigation 

602 Ash Ave Ne 

Wadena, Mn 56482 

 From:        2019 Petitioner’s Representative for EAW  

Mike Tauber 

                2540 Co 41 Nw 

                Backus, MN 56435 

Pursuant to Mn Rules 4410.1100 subp. 4, please consider this letter as notice given that a petition for an 
Environmental Assessment Worksheet is being filed with the Environmental Quality Board concerning 
RD Offutt Company’s, Mr. Tim Nolte’s, and Mn Valley Irrigation’s continued potato field expansions 
using water appropriations, forest-to-field conversions and chemical applications in and around the 
Pineland Sands Area. 

        Thank you for your attention to this matter. 

        Respectfully,  

Mike Tauber 

“Continue to contaminate your bed and you will one night suffocate in your own waste.” 

                                                -Chief Seattle 
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